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EDITORS’ CORNER 

About 
The Atlantic Law Journal is the official publication of the 
Mid-Atlantic Academy of Legal Studies in Business. 
Other title(s) - Atlantic law journal (Online), {Some 
providers also have title - Atl. L.J. ISSN - 2371-9680.} 

The Mid-Atlantic Academy of Legal Studies in Business 
(“MAALSB”) is a regional association of the Academy of 
Legal Studies in Business. Our members are teachers and 
scholars in the fields of business law, legal environment 
of business, and business ethics with members primarily 
from the Mid-Atlantic States. The Atlantic Law Journal 
attracts large numbers of submissions from professors and 
scholars located across the United States and overseas. 

Our Motto 
We are the birthplace of innovative business law scholars. 

Our Mission 
We welcome all who share our interest in business law 
and ethics education, regardless of geography or title, and 
take pride in our encouraging and supportive culture.  

Our Vision 
We are the leading publication providing scholarly 
innovation and rigor to our association members.  

Our History 
Established in 1998, we are publishing Volume 25 
in 2022. The current acceptance rate for the Journal is 

less than 25% and has remained below that level 
throughout all of our recent history.  The Journal is 

listed in Cabell’s Directory of Publishing 
Opportunities in Management 
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and Marketing, is included in the “Secondary Sources” 
database on Westlaw, and in HeinOnline. 

Legal Notices 
The authors retain ownership of the copyright in the 
articles, and all rights not expressly granted to the Atlantic 
Law Journal in the Atlantic Law Journal Publication and 
Copyright Agreement authors must execute before 
publication.  Copyright to the design, format, logo and 
other aspects of this publication is claimed by the Mid-
Atlantic Academy for Legal Studies in Business, Inc.  The 
authors have granted to the Atlantic Law Journal and its 
publisher a nonexclusive license throughout the world to 
publish, reproduce, distribute, and use their articles in all 
print or electronic formats and all languages, either 
separately or as part of a collective work, including but 
not limited to the nonexclusive right to publish the articles 
in an issue of the Atlantic Law Journal, copy and 
distribute individual reprints of the articles, authorize 
reproduction of the articles in another publication by the 
Atlantic Law Journal, and authorize the reproduction and 
distribution of the articles or an abstract thereof by means 
of computerized retrieval systems. 

We appreciate your readership and thank you for 
your support of Volume 25 of the Atlantic Law Journal. 

- THE EDITORS,
VOLUME 25
2022
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INFORMATION FOR CONTRIBUTORS 

What to Submit? 
We publish articles that explore the intersection of 
business and law, as well as pedagogical topics. We are 
seeking innovative ideas and original research from an 
array of thought leaders from the United States and 
international locales. As there are no limits on ideas, we 
encourage all authors with qualified papers to submit their 
work.   

When to Submit? 
Manuscripts are now accepted year-round, on a rolling 
basis.  We strive to return all manuscripts submitted for 
peer-review within eight (8) weeks of submission.  

Where to Submit? 
Please send your submissions to Volume 26 and 
beyond to the Atlantic Law Journal’s Managing Editor, 
Professor Patrick Gaughan. Contact information is on 
the website (atlanticlawjournal.org) .    

How to Prepare Article? 
Please see the Atlantic Law Journal website at 
atlanticlawjournal.org for submission guidelines. 
Manuscripts submitted to the Atlantic Law Journal that 
scrupulously conform to the formatting and style rules in 
the submission guidelines will be strongly preferred.  
Please be sure that your submission meets the submission 
guidelines.  For each submission, include a complete copy 
AND a blind copy with no author identification.   Be sure 
to remove any identifying metadata.   Name the files with 
the PRIMARY AUTHOR'S LAST NAME.  For example, 
the primary author's last name is Jones, then the files 
should be named Jones.doc and Jones_blind.doc. 
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matter.  It is distributed with the understanding that 
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GOOD THINGS COME IN SMALL 
SEMESTERS: MINI-SESSION CLASSES AS A 

METHOD FOR SERVING AT-RISK AND 
MINORITY STUDENTS 

MICHAEL CONKLIN* 

CHUCK PIER** 

ANDY TIGER*** 

I. INTRODUCTION

* Powell Endowed Professor of Business Law, Angelo State
University, JD from Washburn University School of Law,
Postgraduate Certificate in International Business Law from
University of London, MBA from Oklahoma City University,
Masters in Philosophy of Religion from Biola University,
michael.conklin@angelo.edu, 970-644-1817, 2601 W. Ave N.
#10997, San Angelo, TX 76909.
** Department Chair of Accounting, Economics, and Finance
at Angelo State University and Associate Professor of
Accounting, PhD Accounting from University of Texas at
Arlington.
*** Dean and Associate Professor of Management, Angelo
State University, PhD in Industrial Engineering from
University of Houston.
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Mini-session classes are increasing in 
popularity as more non-traditional students enroll in 
higher education.1  A 2013 study found that 59.6% 
of online college classes are less than fifteen weeks 
long.2  But as of 2019, 95% of higher education 
institutions predominantly operate on the standard 
fifteen or sixteen-week semester system.3  Much has 
been written about these mini-session courses (also 
known as intensive, mini-mester, compressed, short-
term, accelerated, mini-session, and condensed). 
However, there is a glaring gap in the assessment of 
how these classes affect at-risk student populations, 
in particular Hispanic and first-generation students. 
This paper begins to fill that gap by reporting the 
findings of a case study of sixteen (16) three-week 
courses taught in 2021 compared to the traditional 
sixteen-week offerings of these same classes.  The 
promising findings provide valuable information to 
help better understand the effects of semester 
scheduling and the unique challenges facing at-risk 
student populations.  Furthermore, the findings 
contribute to the fulfillment of the emphasis that the 

1 Adrian M. Austin & Leland Gustafson, Impact of Course 
Length on Student Learning, 5 J. ECON. & FIN. EDUC. 26 
(2006). 
2 Melanie Shaw, Barry Chametzky, Scott W. Burrus & Kelley. 
J. Walters, An Evaluation of Student Outcomes by Course
Duration in Online Higher Education, ONLINE J. DISTANCE
LEARNING ADMIN., Winter 2013.
3 Valerie Bostwick, Stefanie Fischer & Matthew Lang,
Semesters or Quarters? The Effect of the Academic Calendar
on Postsecondary Student Outcomes, in DISCUSSION PAPER
SERIES 2019 (IZA Inst. of Lab. Econ., IZA Discussion Paper
No. 12429).
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Academy of Legal Studies in Business (ALSB) 
places on diversity and inclusion.  As stated in the 
2020 ALSB action plan, “The Academy supports 
equality of opportunity for all persons in all aspects 
of life . . .”4  Pedagogical research—such as that 
contained in this Article—is essential to the 
advancement of this goal.  

II. LITERATURE REVIEW

The literature on mini-session classes has 
largely found them to be either superior or equal to 
tradit ional-length courses in learning outcome 
achievement.  These findings hold true for a variety 
of academic disciplines, including fine arts, foreign 
languages, the humanities, the natural sciences, and 
the social sciences.5  The following is a non-
exhaustive list of studies that address the effects of 
mini-session classes as well as student and faculty 
perceptions of them. 

• A 1992 meta-analysis concluded that mini-
session courses produce either better or equal
learning outcomes.6  Furthermore, students

4 Chris Herron, ALSB Action Plan 2020 and Beyond July 6, 
2020, ALSB (July 6, 2020), https://alsb.org/notices/alsb-
action-plan-2020-and-beyond-july-6-2020/. 
5 Charles R. Feldhaus & Patricia L. Fox, Effectiveness of an 
Ethics Course Delivered in Traditional and Non-Traditional 
Formats, 10 SCI. & ENG’G ETHICS 389, 390 (2004). 
6 Patricia A. Scott & Clifton F. Conrad, A Critique of Intensive 
Courses and an Agenda for Research, 8 HIGHER EDUCATION:
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are generally supportive of mini-session 
formats.7 

• A 1995 survey found that mini-session
courses helped students stay focused and
avoid procrastinating.8  It furthermore found
that students perceive instructors of mini-
session classes to be more enthusiastic in
their teaching.9

• A 2000 study found that six-week courses
resulted in higher success rates than sixteen-
week sessions.10  This study also conducted a
qualitative survey that found the potential
reasons for this result is that mini-session
classes created an increased sense of
cohesion among students in the class, having
the end in sight led to increased student
motivations, and there was less time to forget
the information learned.11

• A 2002 study found that, for a graduate-level
counseling course taught by the same
instructor, there was no significant difference

HANDBOOK OF THEORY AND RESEARCH 411 (John C. Smart 
ed. 1992). 
7 Id. 
8 P. A. Scott, Learning Experiences in Intensive and Semester-
Length Classes: Student Voices 
and Experiences, 30 COLL. STUDENT J. 207 (1995). 
9 Id. 
10 RUTH LOGAN & PETER GELTNER, THE INFLUENCE OF
SESSION LENGTH ON STUDENT SUCCESS (2000), 
https://www.montgomerycollege.edu/_documents/offices/acad
emics-affairs/covid-19-contingency-plans/resources/2020-08-
20-the-influence-of-session-length-on-student-success.pdf
11 Id.
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in learning outcomes between three-week, 
five-week, and fifteen-week semesters.12 

• A 2004 study found no significant difference
in student performance when different course
lengths were used for an Ethical Decisions in
Leadership course.13

• A 2006 study comprising over 45,000 student
performance outcomes found that mini-
session courses resulted in higher grades than
sixteen-week classes and that this benefit was
most pronounced in a four-week course.14

Furthermore, this study found that this was
the result of genuine increases in knowledge
and not attributable to a reduction in rigor
from the more compressed classes.15

• A 2007 study of over 500 students in
psychology classes found that abbreviated
summer courses produced higher exam
scores and similar homework scores when
compared to traditional, full-length semesters
in the fall and spring.16

• A 2008 study posited that instructor and
student boredom may be the cause of

12 Linda E. Homeyer & Christopher J. Brown, The Intensive, 
Three Week Interim Semester: Is it Effective?, 30 J. PRO.
COUNSELING: PRAC., THEORY, & RSCH. 34 (2002). 
13 Feldhaus & Fox, supra note 5. 
14 Austin & Gustafson, supra note 1. 
15 Id. 
16 Jeffrey S. Anastasi, Full-Semester and Abbreviated Summer 
Courses: An Evaluation of Student Performance, 34 
TEACHING PSYCH. 19 (2007). 
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decreased performance in sixteen-week 
courses.17 

• A 2010 study found that graduate students in
a five-week course outperformed those in the
traditional fifteen-week format.18

• A 2013 study found that students in three-
week winter classes outperformed students in
four-week summer classes, fifteen-week
spring classes, and fifteen-week fall
classes.19

• A 2016 survey found that students prefer
mini-session classes for general education
and introductory courses but prefer full-
length courses for upper-division and
graduate courses.20

• A 2018 study found no significant
differences in academic outcomes and
student perceptions between five-week

17 Gagan Sarkaria & Toni M. Schuster, Are 11 Weeks Weak? A 
Conversation with Instructors, 1 CONTEMP. ISSUES EDUC.
RSCH. 1 (2008). 
18 Janet M. Ferguson & Amy E. DeFelice, Length of Online 
Course and Student Satisfaction, Perceived Learning, and 
Academic Performance, 11 INT’L REV. RSCH. OPEN & 
DISTANCE LEARNING 73 (2010). 
19 Qinghai Gao, Effects of Online Course Length on 
Undergraduate Student Performance, 10 INT’L J.
INSTRUCTIONAL TECH. & DISTANCE LEARNING 25 (2013). 
20 Kevin S. Krug, Kole W. Dickson, Julie A. Lessiter & John 
S. Vassar, Student Preference Rates for Predominantly
Online, Compressed, or Traditionally Taught University
Courses, 41 INNOVATIVE HIGHER EDUC. 255 (2016).
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hybrid courses and eleven-week face-to-face 
courses at a community college.21 

• Another 2018 study found that accounting
students who completed an accelerated
program consisting of mini-session courses
took less time to pass the Certified Public
Accountant (CPA) exam but found no
significant difference in ultimately passing
the CPA exam.22

• A 2019 study found no significant difference
in academic performance between six-week
and thirteen-week classes.23

• Another 2019 study found that students are
adept at predicting how they will like mini-
session formats.24  Students who predicted
they would prefer either a 7.5-week course or
a fifteen-week course generally maintained
this belief after the semester.25

• A 2020 qualitative study found that many
faculty members believe that the process of

21 Cecelia Monto, Increasing Access with Intensive Hybridized 
Course Formats in a Community College Setting, 42 CMTY.
COLL. J. RSCH. & PRAC. 650, 651 (2018). 
22 Michael Eames, Suzenne Luttman & Susan Parker, 
Accelerated vs. Traditional Accounting Education and CPA 
Exam Performance, 44 J. ACCT. EDUC. 1 (2018). 
23 Panos Vlachopoulos, Shazia K. Jan & Lori Lockyer, A 
Comparative Study on the Traditional and Intensive Delivery 
of an Online Course: Design and Facilitation 
Recommendations, 27 RSCH. LEARNING TECH. 1 (2019). 
24 Peggy C. Holzweiss, Barbara Polnick & Fred C. Lunenburg, 
Online in Half the Time: A Case Study with Online 
Compressed Courses, 44 INNOVATIVE HIGHER EDUC. 299, 307 
(2019). 
25 Id. 
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teaching a mini-session course resulted in 
improvements in their traditional-length 
courses due to the process of streamlining the 
mini-session class for the most important 
concepts.26 

• A 2021 paper surveyed existing literature on
student satisfaction and found that mini-
session courses result in higher student
satisfaction across a number of metrics when
compared to their full-length counterparts.27

• Multiple studies have found that students in
mini-session courses are less likely to drop
the course when compared to full-semester
courses.28

• Multiple studies have noted the hesitancy of
faculty to support mini-session classes due to

26 Julie M. Holston, “Lofty Goals” vs. “I Just Want My 
Degree, Dude”: Tailoring Compressed-Length Courses to 
Generation Z, 12 CURRENTS TEACHING & LEARNING 65, 70 
(2020). 
27 Cherng-Jyh Yen et al., Online Accelerated Learning 
Experiences and Self-Regulated Learning Skills Among 
Undergraduate Students, 11 INT’L J. ONLINE PEDAGOGY &
COURSE DESIGN 17, 20 (2021). 
28 Feldhaus & Fox, supra note 5; JUDITH BEACHLER, ERIC
NO. ED479970, RESULTS OF THE ALTERNATIVE CALENDAR
SURVEY: A SURVEY OF FACULTY, CLASSIFIED STAFF AND
ADMINISTRATORS AT CALIFORNIA COMMUNITY COLLEGES
THAT HAVE MOVED FROM AN 18-WEEK SEMESTER TO A 
COMPRESSED CALENDAR (2003); PETER GELTNER & RUTH
LOGAN, ERIC NO. ED455858, THE INFLUENCE OF TERM
LENGTH ON STUDENT SUCCESS (2021). 
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a perception that they lack the same rigor of 
full-length semesters.29 

• There is even reason to believe that current
students in Generation Z (born 1997–2012)
are better suited to benefit from mini-session
classes.  This is not just because of their
increased technological proficiencies—mini-
session classes are often in online or hybrid
modalities—but also because Generation Z is
motivated less by prizes or gifts and more by
advancement toward a larger goal.30  Thus,
the ability to complete a class in an
abbreviated manner in which the end goal is
closer—and which may contribute to
graduating sooner—is a powerful motivator
for the current generation of college students.

III. METHODOLOGY

This research was conducted at a university 
in the Southwest that is designated as a Hispanic-
Serving Institution.  In 2021, the college of business 
implemented a three-week winter mini-session from 
January 4 through January 22.  This was the first time 
such a mini-session was implemented in the college 
of business. The classes used in this study were the 

29 Monto, supra note 21, at 651; Scott & Conrad, supra note 6; 
Howard Martin & Kathleen Bartzen Culver, To Concentrate, 
to Intensify, or to Shorten? The Issue of the Short Intensive 
Course in Summer Sessions, 6 SUMMER ACADEME 59 (2009). 
30 Holston, supra note 26, at 71. 
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sixteen freshman-, sophomore-, and junior-level core 
business courses offered during this winter mini-
session: 

• BCIS 1305 Business Computer Applications
• ACCT 2301 Principles of Accounting 1 –

Financial
• BUSI 2301 Legal and Ethical Environment

of Business
• ECON 2301 Principles of Macroeconomics
• ECON 2302 Principles of Microeconomics
• FINC 3361 Financial Management
• BUSI 1301 Introduction to Business
• MGMT 2331 Applied Business Statistics
• MGMT 3301 Principles of Management
• MGMT 3311 International Business
• MGMT 3343 Management Information

Systems
• MGMT 3305 Production and Operations

Management
• MGMT 3303 Human Resource Management
• MGMT 3361 Project Management
• MGMT 3332 Data Analytics
• MKTG 3321 Marketing

Upon completion of this mini-session,
anecdotal evidence from faculty implied that the 
students performed better in this mini-session when 
compared to traditional, sixteen-week semesters.  To 
determine if this was true, and whether the results 
were equally distributed among varying student 
demographic groups, an analysis of performance was 
conducted at the individual student level. 
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Furthermore, surveys were collected from the 
students who participated in the mini-session and the 
faculty who taught them. 

Statistical analysis involved tracking each 
student at the individual level.  All of the 232 
students who participated in the winter mini-session 
were tracked.  To compare academic performance, 
students’ winter mini-session grades were compared 
to their overall GPAs. For each student, the grade 
difference was calculated.  For example, if a student 
with a GPA of 2.6 earned a B in a winter mini-session 
course, the relative grade difference was +0.40, 
signifying that the student outperformed his or her 
GPA.  If a student with a GPA of 3.4 earned a B in a 
winter mini-session course, the relative grade 
difference was -0.40, signifying that the student 
underperformed his or her GPA. 

To measure the effects of the winter mini-
session on student retention, a proportion analysis 
was performed, which compared the proportion of 
students who returned for the fall semester for two 
different groups: those who took a winter mini-
session course and those who did not. Students 
graduating in the spring or summer (11%) were 
removed from the analysis. 

The anonymous survey sent to students who 
participated in the winter mini-session began with 
background questions.  It then asked questions about 
their motivations for enrolling in a mini-session 
class, challenges they faced in the mini-session, 
advice they would give to other students considering 
it, if they would consider taking mini-session courses 
again, and their perception of the workload. 
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The anonymous survey sent to faculty asked 
them to rank potential reasons why they believe 
students would choose to take a winter mini-session 
course.  They were asked what the most challenging 
aspect of teaching the mini-session was.  They were 
asked if they would want to teach another mini-
session class.  They were asked to predict why grades 
over the winter mini-session were higher than the 
average grade over the sixteen-week semester. 
Finally, they were asked if their university should—
and if so how to—implement mini-session courses. 

IV. RESULTS OF QUANTITATIVE ANALYSIS

For the initial quantitative analysis, grades 
were compared to students’ overall GPA.  Grade and 
demographic data (ethnicity, gender, and first-
generation status) were pulled from campus 
reporting systems.  Figure 1 shows the results for 
how students’ overall GPAs corresponded to their 
grades in the winter mini-session course.  Students 
are categorized by ethnicity, gender, and whether 
they were first-generation college students. Due to 
sample size, only Caucasian and Hispanic students 
were part of this analysis. 
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Figure 1. 

As shown in Figure 1, the average grade 
difference was greater than zero for all categories.   A 
t-test showed that the difference was statistically
greater than zero (t = 4.85; p-value < .001).   That is,
on average, winter mini-session students
outperformed their GPAs. The differences ranged
from 0.13 for Caucasian, Female, non-first-
generation students, up to 0.7 for Hispanic, male,
first-generation students.  For those Hispanic, male,
first-generation students (sample size = 4), the
average GPA was 3.05, and the average grade in the
winter mini-session class was 3.75. An analysis of
variance was run to identify if the three categories of
ethnicity, gender, or first-generation status were
related to grade–GPA difference, and no significance
was identified (F = 0.97; p-value = 0.41).  Although
not significant, the first-generation effect had the
smallest p-value (0.20).  As demonstrated in Figure
1, first-generation students on average exceeded their
GPAs in the mini-session class by a greater margin

0.00

0.50

1.00

1st Gen Other 1st Gen Other 1st Gen Other 1st Gen Other
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Caucasian Hispanic

Relative Difference Between Winter Session 
Grade and GPA
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than non-first-generation students in all four 
categories. 

The second analysis was determining if 
students who enrolled in a winter mini-session 
returned to school the following fall semester. 
Students who participated in the winter mini-session 
had a fall retention rate of 85% versus 71% for those 
who did not.  A two-population proportion test 
showed significance (Z = 2.55; p-value = 0.0054). 
Figure 2 shows the results for the different categories 
of ethnicity, gender, and first-generation status. 

Figure 2. 

Additionally, a logistic regression model was 
developed to predict students’ retention based on 
four factors: winter mini-session enrollment (Y/N), 
ethnicity (Caucasian/Hispanic), Gender 
(Male/Female), and first-generation student (1st 
Gen/Other). The model fit was not strong (R2

McF = 
0.0211); however, both first-generation students (p-
value = 0.013) and winter mini-session students (p-
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value = 0.035) were statistically more likely to return 
in the fall. 

V. STUDENT SURVEY RESULTS

The survey sent out to students from the 
winter mini-session received fifty-one completed 
responses (response rate equals 51/74 = 69%). 
Females comprised 74.5% of these responses and 
males 25.5%.  The breakdown by class rank was 
11.8% freshmen, 17.6% sophomore, 27.5% junio r, 
and 43.1% senior.  First-generation students 
comprised 35.3% of the survey respondents. Of those 
surveyed, the average grade earned in the mini-
session class by first-generation students was 3.3 on 
a 4.0 scale, while the average for non-first-generation 
students was 3.8. 

When asked if they would consider taking 
another winter mini-session class, 93.8% of the 
students responded either “probably” or 
“absolutely.”31  When asked the same question about 
a mini-session class offered over the summer, 80% 
of students responded either “probably” or 
“absolutely.”32  Surprisingly, the highest support for 
the winter mini-session was among students who 
received lower grades in their winter mini-session 
class.  The survey was sent out to all students, but 

31 This calculation excludes the response “N/A I will not be a 
student next winter.” 
32 This calculation excludes the response “N/A I will not be a 
student this summer.” 
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only students who received an A, B, or C responded. 
Those receiving a C unanimously stated they would 
“absolutely” take a winter mini-session class again. 

The survey allowed students to choose from 
six prompts regarding their reasons for signing up for 
a winter mini-session class.  Multiple selections were 
allowed.  Figure 3 shows the rank for each prompt 
according to how many times it was selected. 

Figure 3. 

When asked what the most challenging aspect of 
the winter mini-session class was, fifty-one of the 
fifty-three students responded. Of these, twenty-
seven of the comments related to the fast-paced 
nature of the three-week course.  When asked what 
advice they would give to someone else in a mini-
session class, twenty-four of the fifty-one responses 
emphasized the importance of keeping up with the 
fast-paced nature of the course.  Examples include: 
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• “Need to study every single day in order to
master the content so quickly.”

• “This is not a slack off class just because it
isn’t a regular semester.”

• “Be sure to FULLY dedicate yourself
because it’s the same content as a 16-week
semester.”

• “Do not miss anything or you will be lost and
behind.”

• “Make sure to stay on top of everything
because it is fast paced.”

When asked what recommendations they would 
make to improve the mini-session classes, most 
students either provided no response or explicitly 
stated nothing, as demonstrated in the following 
responses: 

• “Nothing, it was great.”
• “I enjoyed mine a lot, no complaints.”
• “My class was impressively smooth.”
• “None. Mine was perfect.”
• “Nothing. I felt really good about it from the

start.”
• “I don’t have any recommendations because

I really enjoyed the class.”

The few students who provided a recommendation 
for improvement mostly just voiced their preference 
for a reduced workload. 

When asked to compare the total workload of 
the mini-session class to that of a sixteen-week class, 
89.8% of the students reported that it was either the 
same or a greater workload, as demonstrated in 
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Figure 4.  However, an informal survey of the 
instructors revealed that not one of these winter mini-
session classes contained more coursework than 
when taught in a sixteen-week format.  Therefore, 
this is likely the result of all the mini-session 
coursework being fresher in the students’ minds and 
an inability to accurately weight three-week and 
sixteen-week courses (the survey question did 
explicitly state “Keep in mind that you are comparing 
a three-week class to a sixteen-week class.”). 
Furthermore, this response may be the result of an 
overall preference for less coursework.  Meaning, 
complaining about high workloads regardless of 
actual workload may be a strategy to get less work. 

Figure 4. 
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VI. FACULTY SURVEY RESULTS

The faculty survey was sent to all sixteen 
faculty members who taught a winter mini-session 
course. Of these, eleven responses were received. 
Eighty-two percent of faculty indicated that they 
would “absolutely” want to teach another winter 
mini-session class, and the other 18% said 
“probably.”  But when asked if they would want to 
teach a winter mini-session class if, instead of extra 
pay, they were assigned one less class during the 
semester, 73% of faculty said either “absolutely not” 
or “probably not.” 

When asked why the winter mini-session 
grades were higher than average, the vast majority of 
faculty provided a response regarding the increased 
focus students have when only taking one course. 
Almost half of the faculty also indicated that the 
better results may be due to a higher average quality 
of student, because the type of student who would 
enroll in a winter mini-session class is likely more 
motivated than the average student. 

When asked what the most challenging 
aspect of teaching a winter mini-session course was, 
common responses included fitting all of the course 
material into a short time frame, ensuring the 
students had the textbook on day one, and keeping up 
with grading.  When asked to rank a provided list of 
six reasons why students chose to enroll in a winter 
mini-session class, the overall rankings were as 
follows: 
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1. Reduced boredom over the break

2. Wanted to have a lighter course load for the next
semester

3. Hoping the expectations would be lower

4. Wanted to be able to take this class without the
distraction of other classes

5. Did not successfully complete the class previously

6. Wanted to graduate early

When asked if they would prefer to maintain 
the existing summer schedule, in which two five-
week sessions are offered, or transition to offering 
three-week courses over the summer, 67% wanted to 
stay with the existing five-week sessions, 27% 
wanted to switch to three-week sessions, and 9% 
wanted to see a mix of three-week and five-week 
sessions over the summer. 

VII. DISCUSSION

The results of this case study found that mini-
session courses not only have potential to promote 
higher academic performance and increased 
retention but, may also focus these benefits on at-risk 
populations.  These promising results help better 
inform academia about course scheduling, provide a 
glimpse into the mindset of at-risk students, and 
invite future research to further investigate this 
phenomenon. 
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The likely benefits provided by mini-session 
courses to the overall student population are not 
surprising given the numerous advantages they offer. 
Students are allowed to focus exclusively on the 
deadlines and course material of one subject without 
dividing their time between multiple courses. 
Conversely, in a sixteen-week semester during which 
a student is enrolled in four or more classes, the 
student’s ability to see the overriding big-picture 
themes of each class are likely inhibited.  The 
shortened timeframe also results in the end goal of 
the class being more clearly present, which likely 
increases student motivations.33  Shorter semesters 
also mean there is less time to forget what was 
learned.34  And taking four or five classes 
simultaneously increases the likelihood that a student 
will, subconsciously or otherwise, deprioritize a 
class and fall behind.35  Finally, the time between 
deadlines in a mini-session class is far less than in a 
sixteen-week semester.  This increased frequency 
likely leads to less missed assignments, as it is easier 
to remember a deadline one day away rather than five 
days away. 

The explanation for why mini-sessions 
provide benefits to the overall student body are 
largely intuitive and obvious. Less clear is why at-
risk students receive a disproportionate benefit.  This 
could be in part because mini-sessions spread out the 
traditionally frontloaded costs of tuition and 
textbooks, which disproportionately affect at-risk 

33 LOGAN & GELTNER, supra note 10. 
34 Id. 
35 Feldhaus & Fox, supra note 5, at 390. 
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students.  The increased sense of cohesion among 
students found in other qualitative studies regarding 
mini-session classes36 may disproportionately 
benefit at-risk students.  This is because at-risk 
students are less likely to have friends and family that 
they can turn to for advice related to college and 
therefore may disproportionately benefit from 
increased camaraderie with their classmates. 

Concerns about a lack of rigor in mini-
session courses appear to be unfounded.  Consistent 
with previous research, the sixteen courses in this 
study were viewed by students as at least as 
rigorous—if not more—than those taught in a 
sixteen-week semester.  Furthermore, an informal 
survey of the instructors who taught these courses 
revealed that, while some curriculum changes had to 
be made, the overall workload was roughly the same. 

It should be noted that January 2021, when 
the winter mini-session used for this research 
occurred, was during the COVID-19 pandemic, 
which greatly affected higher education.  The 
institution in this research completely cancelled all 
face-to-face classes for the second half of the spring 
2020 semester, and all summer and fall face-to-face 
classes were moved to a hybrid methodology in 
which students only attended half the normal class 
time.  It is unclear exactly how this difference would 
affect the results of this research.  Perhaps students 
were more accepting of these winter mini-session 
courses because the normal, competing options, such 
as family vacations, were unavailable due to the 
COVID-19 pandemic. 

36 LOGAN & GELTNER, supra note 10. 
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Before conducting this research, it was 
assumed that students who chose to enroll in a winter 
mini-session course would, on average, be of higher 
quality than the average student.  After all, enrolling 
in such a course would greatly diminish their free 
time over the break and requires a level of foresight 
and ability to do now what could be put off until later. 
Indeed, many faculty predicted that the higher grades 
from the winter mini-session courses were largely 
attributable to this quality in, quality out explanation. 
Surprisingly, however, the average overall GPA of 
students who participated in the winter mini-session 
was lower than the college of business average, with 
the former being 3.05 and the latter 3.15.  It is still 
possible that there exists some other characteristics 
whereby these students are notably unique from their 
classmates, but academic performance is not one. 

The results of this study invite future research 
into why, and to what extent, mini-sessions benefit 
at-risk students.  Future studies involving larger 
sample sizes and across different 
colleges/departments could help answer questions 
such as: Does student age affect the benefits from 
mini-session courses?  Do other at-risk populations, 
such as black students, international students, and 
students on academic probation, benefit from mini-
session classes?  Do mini-session classes over the 
summer or even during the fall and spring semesters 
generate the same benefits for at-risk students? 
Would face-to-face mini-session classes provide the 
same benefits to at-risk students (the classes in this 
research were all online)?  Such future research, 
combined with the results of this study, would 
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greatly enhance the understanding of at-risk student 
populations and how best to ensure their success. 
Such an understanding will be beneficial not only for 
the topic of mini-session class offerings but could 
also help inform academia regarding at-risk students 
and other aspects of higher education, such as 
traditional, sixteen-week curriculum delivery, 
advising, and retention strategies. 

Students in the present study were not all 
business majors, but all of the classes were business 
classes.  Future research could address whether the 
results of this study hold true for a wider variety of 
classes.  Existing research into the effects of mini-
session classes implies that benefits to at-risk 
students would also occur in non-business classes 
because it demonstrates that mini-session benefits 
apply across a wide range of subjects.37 

At-risk students may even receive additional 
benefits from mini-session courses not measured in 
the present research.  For example, an unexpected 
life event—which at-risk students are more 
susceptible to—that would normally result in 
dropping all classes in a semester may only result in 
the dropping of one four-week course.  And at-risk 
students may disproportionately benefit from being 
able to make up a failed class during a mini-session 
period, thus allowing them to complete prerequisites 
needed before the next full semester starts. 

The positive results found in this study are 
based on data from an institution implementing a 
three-week mini-session for the first time.  Before 
this, the shortest sessions were five weeks long in the 

37 Feldhaus & Fox, supra note 5, at 390. 
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summer.  There is naturally a learning curve involved 
with teaching in such a highly compressed, three-
week time frame.  Therefore, it is reasonable to 
expect that if these three-week mini-session courses 
were continued at this institution, the learning 
outcomes and student perceptions may further 
improve. 

Readers are cautioned against taking the 
findings of this research to mean that transitioning to 
an exclusively mini-session course format would 
take the benefits found in this study and apply them 
to all at-risk students.  This may in fact be the case, 
but the self-selecting nature of the participants in this 
study means this is far from clear.  All of the at-risk 
students in this study elected to take the winter mini-
session course.  There is existing research to suggest 
that students are efficient at predicting whether mini-
session classes are ideal for them.38  So the at-risk 
students who chose not to participate in the winter 
mini-session may have accurately predicted that they 
would not thrive in such a mini-session.  Therefore, 
transitioning to course offerings that only allow for 
mini-session classes may, despite the findings of this 
research, do more harm than good.  An additional 
word of caution is that mini-session courses may 
cannibalize course offerings in the traditional spring 
and fall semesters, resulting in budgetary 
inefficiencies that counterbalance the advantages of 
student retention.  This would be especially possible 
if the mini-session faculty are compensated 
separately for the mini-session and not just offered a 
reduced load in the adjacent traditional semesters. 

38 Holzweiss, Polnick & Lunenburg, supra note 24, at 307. 
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VIII. CONCLUSION

The results of this study are of increasing 
importance as the use of alternative modalities are 
gaining popularity in higher education.  Furthermore, 
the findings of this research help better inform 
academia as to how best to serve at-risk student 
populations. They provide novel data to consider 
when planning semester formats.  And, they invite 
future research on the subject.  While replication is 
needed at other institutions for verification, the 
results of this survey suggest that offering mini-
session courses is an effective method for improving 
the performance and retention of at-risk student 
populations. 

The findings of this study also contribute to 
the fulfillment of the emphasis that the Academy of 
Legal Studies in Business (ALSB) places on 
diversity and inclusion.  As stated in the 2020 ALSB 
action plan, “The Academy supports equality of 
opportunity for all persons in all aspects of life . . .”39 
Pedagogical research—such as that contained in this 
Article—is essential to creating a more equitable and 
diverse environment by increasing educational 
opportunities to underserved and at-risk student 
populations. 

39 Chris Herron, ALSB Action Plan 2020 and Beyond July 6, 
2020, ALSB (July 6, 2020), https://alsb.org/notices/alsb-
action-plan-2020-and-beyond-july-6-2020/. 
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AMERICANS FOR PROSPERITY 
FOUNDATION v. BONTA: MANDATORY 
DISCLOSURE OF CHARITIES’ DONOR 

INFORMATION VIOLATES FREEDOM OF 
ASSOCIATION UNDER EXACTING 

SCRUTINY STANDARD 

EDWARD J. SCHOEN∗ 

In Americans for Prosperity Foundation v. 
Bonta,1 the U.S. Supreme Court ruled 6-3 that a 
California regulation which required charitable 
organizations registered in California to submit their 
Internal Revenue Service Form 990 together with 
any attachments and schedules was “facially 
unconstitutional,” because it fails to meet “exacting 
scrutiny” and violates the charitable organizations’ 
First Amendment right to associate with others.2   

∗ J.D., Professor of Management, Rohrer College of Business, 
Rowan University, Glassboro, New Jersey 08028 
1 Americans for Prosperity Foundation v. Bonta, 141 S. Ct. 
2373 (2021). 
2 Id. at 2389.  The decision was declared to be a major victory 
for the two nonprofit challengers.  Amy Howe, Divided Court 
Invalidates California Donor-Disclosure Rules, 
SCOTUSBLOG (Jul. 1, 2021, 2:39 PM), 
https://www.scotusblog.com/2021/07/divided-court-
invalidates-california-donor-disclosure-rules.  See Debra 
Cassens Weiss, Donor Disclosure Requirement Violates First 
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 Schedule B of Form 990 lists the names and 
addresses of donors who have contributed more than 
$5,000 in a particular tax year or who have given 
more than 2 percent of the organization’s total 
contributions.3  Two tax exempt charities which 
solicit contributions in California, Americans for 
Prosperity Foundation (“the Foundation”) and 
Thomas More Law Center (“the Law Center”), 
seeking to protect the identity of their donors, 
declined to file their Schedule Bs with the Attorney 
General.4  The Foundation is a public charity that 
provides education and training about “the principles 
of a free and open society, including free markets, 
civil liberties, immigration reform, and 

                                                
Amendment Rights of Association, SCOTUS rules, ABA 
JOURNAL, July 1, 2021, accessed  
https://www.abajournal.com/news/article/supreme-court-rules-
on-donor-
disclosure?utm_medium=email&utm_source=salesforce_4132
65&sc_sid=00001392&utm_campaign=weekly_email&promo
=&utm_content=&additional4=&additional5=&sfmc_j=41326
5&sfmc_s=50724387&sfmc_l=1527&sfmc_jb=11007&sfmc_
mid=100027443&sfmc_u=11939245.  The Americans for 
Prosperity decision likely surprised one commentator who had 
predicted that “it’s hard to see how the organizations could 
prevail on their facial challenge,” because they “have to show 
the state’s disclosure requirement is unconstitutional as 
applied to all charitable non-profits.”  Stephen D. Schwinn, 
Does California’s Requirement That Charitable Non-Profits 
Disclose to the State Attorney General the Identities of Their 
Substantial Donors Violate the Right to Free Association?, 
ABA PREVIEW (April 26, 2021). 
3 Id. at 2381.   
4 Id. at 2380. 
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constitutionally limited government.”5  The Law 
Center is a “public interest law firm whose ‘mission 
is to protect religious freedom, free speech, family 
values, and the sanctity of human life.’ ”6  Concerned 
about their donors anonymity, both the Foundation 
and the Law Center declined to provide their 
Schedule Bs to the Attorney General.7  

While the Court agreed “California has an 
important interest in preventing wrongdoing by 
charitable organizations” and its Attorney General 
“is the primary law enforcement officer charged with 
combating” improper activities by charities in 
soliciting contributions,8 the Court determined that 
the collection of Schedule B information did not 
serve as “an integral part of California’s fraud 
detection efforts,” and that California did not justify 
“its need for universal production” of such 
information “in light of less intrusive alternatives.”9  

The purposes of this article are to (1) review 
the background and procedural history of this 
unusual decision; (2) examine three, important, 
preceding U.S. Supreme Court decisions shaping the 
Court’s freedom of association and mandatory 

5 Id.  To appear on the Foundation’s Schedule B, a donor 
would have contributed more than $341,000 in 2018.  Amy 
Howe, Justices to Consider Constitutionality of Donor 
Disclosure Rule, SCOTUSBLOG (Apr. 25, 2021, 2:37 PM), 
https://www.scotusblog.com/2021/04/justices-to-consider-
constitutionality-of-donor-disclosure-rule/.  
6 Id. To appear on the Law Center’s Schedule B, a donor 
would have contributed at least $31,000.  Howe, supra note 5.  
7 Id.  
8 Id. at 2386. 
9 Id.  
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disclosure decision, namely NAACP v. Alabama,10 
Buckley v. Valeo,11 and Doe v. Reed12; (3) scrutinize 
the exacting scrutiny standard the Court applied in 
the opinion and the odd vote pattern that approved its 
application, though not how it should be applied; (4) 
evaluate the important role the amicus briefs played 
in shaping the Court’s decision; and (5) assess the 
Court’s reasoning in determining the California 
regulation requiring the submission of charities’ 
Schedule Bs was facially unconstitutional.   

I. BACKGROUND AND PROCEDURAL HISTORY

For many years the California Attorney 
General overlooked the Foundation and the Law 
Center’s failure to file their Schedule Bs.13  In 2010, 
however, the California Department of Justice 
changed course and sent thousands of deficiency 
letters to charities which had not filed their Schedule 
Bs.14  The Law Center received its deficiency letter 
in 2012; the Foundation, in 2013.15  Both continued 
to resist disclosing their Schedule Bs, and the 
Attorney General threatened to suspend their 
registrations and fine their officers and directors.16 

The Foundation and the Law Center 
responded to those threats by filing a lawsuit in the 

10 NAACP v. Alabama ex rel. Patterson, 357 U.S. 449 (1958). 
11 Buckley v. Valeo, 424 U.S. 1 (1976) (per curiam). 
12 Doe v. Reed, 561 U.S. 186 (2010). 
13 Id. at 2380.   
14 Id.  
15 Id.   
16 Id.  
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Central District of California.17  They claimed the 
actions of the Attorney General constituted a facial 
and applied violation of their First Amendment right 
of association and that the disclosure of their 
Schedule Bs would cause their donors to be less 
likely to make contributions and would subject their 
donors to the risk of reprisals.18  In each case, the 
District Court issued a preliminary injunction 
prohibiting the Attorney General from collecting 
their Schedule Bs.19  The Ninth Circuit vacated and 
remanded.20  It rejected the facial challenge on the 
grounds Circuit precedent precluded it, and, 
reviewing their as-applied challenge under exacting 
scrutiny, narrowed the injunction by permitting the 
Attorney General to collect their Schedule Bs but 
prohibiting their public disclosure.21  
 On remand, the District Court conducted 
bench trials in both cases, entered judgment for the 
Foundation and the Law Center, and permanently 
enjoined the Attorney General from collecting their 
Schedule Bs.22  In applying exacting scrutiny, the 
District Court decided the disclosure of Schedule Bs 
was not narrowly tailored to the State’s interest in 
investigating charitable organization misconduct, 
accepted California officials’ testimony that 
Schedule Bs were rarely used in audits or 
investigations of charities, and determined that in 
                                                
17 Id.  
18 Id.  
19 Id.  
20 Id. citing Americans for Prosperity Foundation v. Harris, 
809 F.3d 536 (9th Cir. 2015) (per curiam). 
21 Id. at 2381. 
22 Id.  



ATLANTIC LAW JOURNAL, VOLUME 25 

33 

instances in which the Schedule Bs were used, the 
information provided could be obtained from other 
sources.23  The District Court also found: (1) the 
disclosure requirement burdened the associational 
rights of donors who would likely be subject to the 
same retaliatory threats and harassment inflicted on 
the Foundation and the Law Center in the past when 
disclosures were made24; (2) California failed to 
ensure the confidentiality of donors’ information 
both during the litigation – nearly 2,000 Schedule Bs 
were inadvertently posted to the Attorney General’s 
website and one of the Foundation’s expert witnesses 
testified he was able to access hundreds of thousands 
of confidential documents on the website simply by 
changing a digit in the URL - and after the trial – the 
court found that the amount of careless mistakes by 
the Attorney General’s Registry was shocking 25; and 
(3) the donors and potential donors were reasonably
justified to fear disclosure of their information given
the extent of the past breaches.26

23 Id.  
24 Id. (“For example, the CEO of the Foundation testified that 
a technology contractor working at the Foundation's 
headquarters had posted online that he was “inside the belly of 
the beast” and “could easily walk into [the CEO's] office and 
slit his throat.”  182 F.Supp.3d at 1056.  And the Law Center 
introduced evidence that it had received “threats, harassing 
calls, intimidating and obscene emails, and even pornographic 
letters.”) 
25 Id.  
26 Id.  See Debra Cassens Weiss, Right of Association Isn't 
Infringed by Disclosure of Charitable Donors to State, 9th 
Circuit Says, ABA PREVIEW (September 12, 2018), 
https://www.abajournal.com/news/article/right_of_association
_isnt_infringed_by_disclosure_of_charitable_donors_to_s (“A 
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The Ninth Circuit decided that the District 
Court erroneously imposed a narrow tailoring 
requirement, determined that the mandatory 
disclosure of Schedule Bs satisfied exacting scrutiny 
because collection of the Schedule Bs upfront 
promoted investigative efficiency and effectiveness, 
and held the disclosure of Schedule Bs would not 
meaningfully burden donor’s associational rights, 
because the Attorney General had taken remedial 
security measures to repair the confidentiality 
breaches identified at trial.27  The Ninth Circuit 
vacated the District Court’s injunctions, reversed the 
judgments, and remanded for entry of judgment in 
favor of the Attorney General.28  The Ninth Circuit 
thereafter denied rehearing en banc and the U.S. 
Supreme Court granted certiorari.29   

II. PRIOR FREEDOM OF ASSOCIATION AND
MANDATORY DISCLOSURE DECISIONS

In deciding the Foundation and the Law
Center were not required to disclose the identities of 

public interest law firm and a charitable group co-founded by 
the Koch brothers have to comply with the California attorney 
general’s demand for information regarding top charitable 
donors, a federal appeals court has ruled.  The San Francisco-
based 9th U.S. Circuit Court of Appeals ruled Monday that 
there was no showing of a significant First Amendment 
burden to the right of free association. The court ruled in a 
challenge by the Thomas More Law Center and the Americans 
for Prosperity Foundation.”) 
27 Id.  
28 Id.   
29 Id. at 2382.  



ATLANTIC LAW JOURNAL, VOLUME 25 

35 

their donors to the California Attorney General, the 
U.S. Supreme Court determined that the issue would 
be resolved by applying the exacting scrutiny 
standard.  Three prior decisions of the Court shaped 
that decision. 

A. NAACP v. Alabama

In NAACP v. Alabama,30 the National 
Association for the Advancement of Colored People 
(NAACP), a nonprofit membership corporation 
organized under the laws of New York, opened an 
independent unincorporated association as a 
chartered affiliate in Alabama in 1951, but, because 
it considered itself exempt from Alabama’s statute 
requiring foreign corporations to qualify to do 
business in the state, failed to register that affiliate.31  
In 1956, the Alabama Attorney General initiated an 
equity suit in the State Circuit Court of Montgomery 
County to enjoin NAACP from conducting further 
activities within Alabama and to oust it from the 
State.32  The Attorney General alleged that NAACP 
opened a regional office, organized various affiliates 
in Alabama, recruited members and solicited 
contributions within Alabama, provided financial 
support and legal assistance to Black students 
seeking admission to the state university, and 
supported the Negro boycott of Montgomery buses 
in order to eliminate the seating of passengers based 

30 NAACP v. Alabama, 357 U.S. 449 (1958). 
31 Id. at 451-452. 
32 Id. at 452.   
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on their race.33  The Circuit Court issued an ex parte 
order prohibiting the NAACP from engaging in 
further activities within Alabama and proceeding 
with its application to qualify to do business in 
Alabama.34 

Contending it was not subject to the 
qualifications requirements of the statute and that the 
lawsuit filed by the state of Alabama violated its 
freedom of speech and assembly, NAACP filed a 
motion to dissolve the restraining order.35  Before the 
date set to hear NAACP’s motion, the state of 
Alabama moved for the production of NAACP’s 
records, including bank statements, leases, deeds, 
and the names and addresses of all Alabama 
members, which Alabama contended it needed to 
prepare for the hearing.36  The Circuit Court ordered 
the production of a substantial portion of the 
requested records, including the membership lists, 
and postponed the hearing on the restraining order to 
a date after the time ordered for production.37 

In its answer to the equity suit, NAACP 
admitted it that it engaged in the activities alleged by 
Alabama, offered to qualify to do business if the 
restraining order was lifted, and submitted the 
documents required for registration in Alabama.38  
NAACP did not, however, comply with the 
production order and was adjudged to be in civil 

33 Id.   
34 Id. at 452-453. 
35 Id. at 453.  
36 Id. 
37 Id. 
38 Id. 
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contempt and fined $10,000 if NAACP failed to 
produce the documents within five days.39  Except 
for its membership lists, NAACP produced 
substantially all of the documents requested by 
Alabama at the end of the five day period.40  NAACP 
argued that Alabama was constitutionally prohibited 
from compelling disclosure of its membership list 
and moved to vacate the contempt judgment or delay 
it pending an appeal.41  The Circuit Court entered a 
further order adjudging NAACP to be in continuing 
contempt and increasing the fine to $100,000.42  The 
effect of this order under Alabama law was to 
foreclose NAACP from having a hearing on the 
merits of the ouster action and pursuing any steps to 
dissolve the temporary, ex parte restraining order.43  
The Alabama Supreme Court twice dismissed 
petitions for certiorari to review the final contempt 
judgment, and the U.S. Supreme Court granted 
certiorari to review the constitutional questions 
raised by NAACP.44 

The U.S. Supreme Court first addressed the 
issue of NAACP’s standing to assert the 
constitutional rights of its members to withhold their 
connection with NAACP, and determined that nexus 
of NAACP with its members was sufficient to permit 
NAACP to act as their representative to assert their 
constitutional rights before the Court, because 

39 Id. at 453-454. 
40 Id. at 454. 
41 Id.  
42 Id. 
43 Id. 
44 Id. 
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NAACP and its members are in every practical sense 
identical 45  Otherwise the members of NAACP 
would be put in the position of admitting their 
membership in NAACP in order to assert that that 
membership should remain confidential, thereby 
nullifying the very right they seek to protect.46   

The Court then observed that compelled 
disclosure of affiliation with advocacy groups may 
act as an effective restraint on freedom of association 
and that there was a “vital relationship between 
freedom to associate and privacy in one’s 
associations.”47  Indeed, the Court said, requiring 
“adherents of particular religious faiths or political 
parties to wear identifying arm-bands” is not 
materially different from compelled disclosure of 
membership in an advocacy group,” and the 
“[i]nviolability of privacy in group association may 
in many circumstances be indispensable to 
preservation of freedom of association, particularly 
where a group espouses dissident beliefs.”48  The 
Circuit Court’s production order, the Court noted, 
“must be regarded as entailing the likelihood of a 
substantial restraint upon the exercise by petitioner's 
members of their right to freedom of association,” 
because: (1) Petitioner made an uncontroverted 
showing that past disclosures of the identity of its 
rank-and-file members exposed them to “economic 
reprisal, loss of employment, threat of physical 
coercion, and other manifestations of public 

45 Id. at 458-459. 
46 Id. at 459. 
47 Id. at 462. 
48 Id.  
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hostility”49; (2) “compelled disclosure of petitioner's 
Alabama membership is likely to affect adversely the 
ability of petitioner and its members to pursue their 
collective effort to foster beliefs which they 
admittedly have the right to advocate”50; and (3) 
compelled disclosure “may induce members to 
withdraw from [NAACP] and dissuade others from 
joining it because of fear of exposure of their beliefs 
shown through their associations and of the 
consequences of this exposure.”51   

The Court noted that NAACP substantially 
complied with the production order, did not deny 
Alabama’s right to obtain information about its 
purposes and activities, did not object to identifying 
its employees or officers, and insisted on 
withholding only the identity of its “ordinary rank-
and-file members.”52  Moreover, the sole purpose of 
the production order was to determine whether 
NAACP conducted intrastate business contrary to 
the Alabama foreign corporation registration statute 
and whether the activities NAACP conducted in 
Alabama without registering were sufficient to oust 
it from Alabama.53  The Court concluded it was 
“unable to perceive that the disclosure of the names 
of petitioner's rank-and-file members [had] a 
substantial bearing on either of [those inquiries].”54  
Likewise, the Court noted, NAACP: 

49 Id.  
50 Id. at 462-463. 
51 Id. at 463. 
52 Id. at 463-464. 
53 Id. at 464. 
54 Id.  
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(1) has admitted its presence and
conduct of activities in Alabama since
1918; (2) has offered to comply in all
respects with the state qualification
statute, although preserving its
contention that the statute does not
apply to it; and (3) has apparently
complied satisfactorily with the
production order, except for the
membership lists, by furnishing the
Attorney General with varied
business records, its charter and
statement of purposes, the names of
all of its directors and officers, and
with the total number of its Alabama
members and the amount of their
dues.55

In short, “whatever interest the State may
have in obtaining names of ordinary members has not 
been shown to be sufficient to overcome petitioner's 
constitutional objections to the production order.”56  
The Court held: 

[T]he immunity from state scrutiny of
membership lists which [NAACP]
claims on behalf of its members is
here so related to the right of the
members to pursue their lawful
private interests privately and to
associate freely with others in so
doing as to come within the
protection of the Fourteenth

55 Id. at 464-465. 
56 Id. at 465.  
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Amendment.  And we conclude that 
Alabama has fallen short of showing 
a controlling justification for the 
deterrent effect on the free enjoyment 
of the right to associate which 
disclosure of membership lists is 
likely to have.  Accordingly, the 
judgment of civil contempt and the 
$100,000 fine which resulted from 
petitioner's refusal to comply with the 
production order in this respect must 
fall.57 

B. Buckley v. Valeo

In Buckley v. Valeo,58 the U.S. Supreme 
Court considered the constitutionality of key 
provisions of the Federal Election Campaign Act of 
1971. 59  The Supreme Court held that provisions 
limiting individual contributions to campaigns were 
constitutional despite First Amendment objections60; 
that provisions limiting expenditures by candidates 
on their own behalf violated the candidates' rights to 
freedom of speech61; that provisions limiting total 
expenditures in various campaigns were invalid62; 
that provisions limiting the amount which any 
individual could spend, independently of a candidate 

57 Id. at 466. 
58 Buckley v. Valeo, 424 U.S. 1 (1976). 
59 Id. at 7.  
60 Id. at 29. 
61 Id. at 54. 
62 Id. at 58. 
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but relative to the candidate impermissibly abridged 
freedom of speech63; that the reporting requirements 
under the Act were valid64; and that the Federal 
Elections Commission created by the Act, insofar as 
it had primary responsibility for conducting civil 
litigation and had rule-making authority and the 
power to determine eligibility for funds and federal 
elective office, was invalidly constituted in violation 
of the appointments clause.65 

In addressing the reporting requirements of 
the Federal Election Campaign Act, the Court 
initiated the use of exacting scrutiny as the standard 
for assessing the constitutionality of compelled 
disclosure: 

We long have recognized that 
significant encroachments on First 
Amendment rights of the sort that 
compelled disclosure imposes cannot 
be justified by a mere showing of 
some legitimate governmental 
interest.  Since NAACP v. Alabama 
we have required that the 
subordinating interests of the State 
must survive exacting scrutiny.  We 
also have insisted that there be a 
“relevant correlation” or “substantial 
relation” between the governmental 
interest and the information required 
to be disclose.  (citations omitted). 
This type of scrutiny is necessary 

63 Id. at 44-45, 48, 50. 
64 Id. at 80-82. 
65 Id. at 140-142. 
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even if any deterrent effect on the 
exercise of First Amendment rights 
arises, not through direct government 
action, but indirectly as an unintended 
but inevitable result of the 
government's conduct in requiring 
disclosure.66 
Exacting scrutiny was required, the Court 

insisted, “because compelled disclosure has the 
potential for substantially infringing the exercise of 
First Amendment rights” and may be required only 
if “there are governmental interests sufficiently 
important to outweigh the possibility of 
infringement.” 67  The Court then identified three 
government interests supporting the required 
disclosure provisions.  First, disclosure requirements 
give the voters information about the source of 
political campaign money and how it is spent, which 
permits voters to place the candidate more precisely 
on the political spectrum, alerts the voters to interests 
to which the candidate will most likely be 
responsive, and facilitates the voters’ predictions of 
the candidate’s future performance.68  Second, 
disclosure requirements “deter actual corruption and 
avoid the appearance of corruption by exposing large 
contributions and expenditures,” which may deter 
contributors from making contributions for improper 
purposes and may inform the public whether the 
candidate grants post-election favors in return for 

66 Id. at 64. 
67 Id. at 66. 
68 Id. at 66-67. 
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those contributions.69  Third, the Court noted, 
“recordkeeping, reporting, and disclosure 
requirements are an essential means of gathering the 
data necessary to detect violations of the contribution 
limitations described above.”70  These three interests, 
the Court declared, are sufficient to uphold the 
disclosure requirements:  

[T]he disclosure requirement is
narrowly limited to those situations
where the information sought has a
substantial connection with the
governmental interests sought to be
advanced. . . . The burden imposed by
[the disclosure requirements] is no
prior restraint, but a reasonable and
minimally restrictive method of
furthering First Amendment values
by opening the basic processes of our
federal election system to public
view.71

C. Doe v. Reed

In Doe v. Reed,72 the U.S. Supreme Court 
considered a First Amendment challenge to the State 
of Washington’s Public Records Law which 
permitted private parties to petition for the release of 
copies of referendum petitions containing the names 
and addresses of the individuals who signed the 

69 Id. at 67. 
70 Id. at 68. 
71 Id. at 81-82. 
72 Doe v. Reed, 561 U.S. 186 (2010). 
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referendum petition.73  The State of Washington 
permits its citizens to challenge and reject state laws 
by referendum, if roughly four percent of 
Washington voters sign the petition to place the 
referendum on the ballot.74  The petition is submitted 
to the secretary of state for verification and 
canvassing to guarantee only lawful signatures are 
counted.75   

In May 1990, Washington Governor 
Christine Gregoire signed into law Senate Bill 5688 
which “expand[ed] the rights and responsibilities” of 
state-registered domestic partners, including same-
sex domestic partners.76  In response, opponents of 
the law created an organization named Protect 
Marriage Washington as a State Political Committee 
to gather petition signatures required to place a 
referendum on the ballot giving voters the 
opportunity to reject S.B. 5688.  On July 25, 2009, 
Project Marriage Washington submitted a petition 
containing over 137,000 signatures, and the 
Secretary of State confirmed that the petition 
contained a sufficient number of valid signatures.77  
The referendum (R-71) appeared on the November 
2009 ballot and the voters approved SB 5688 by a 
margin of 53 percent to 47 percent.78   

Four entities, including Washington 
Coalition for Open Government and Washington 

73 Id. at 190-191, 192 
74 Id at 190.  
75 Id. at 191.  
76 Id. at 192. 
77 Id.  
78 Id.  
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Families Standing Together, and one individual 
petitioned the secretary to provide copies of the R-71 
petition, and two other entities, WhoSigned.org and 
KnowThyNeighbor.org., announced in press releases 
they would do the same.79  The referendum petition 
sponsor and certain signers filed a complaint and 
motion for a preliminary injunction in the United 
States District Court for the Western District of 
Washington, requesting an injunction prohibiting the 
secretary of state from publicly releasing any 
documents that would reveal the names and contact 
information of the R–71 petition signers.80  Count I 
of the complaint alleged the Public Records Act was 
unconstitutional under the First Amendment as 
applied to referendum petitions.  Count II of the 
complaint alleged the Public Records Law was 
unconstitutional under the First Amendment as 
applied to the Referendum 71 petition, “because 
there is a reasonable probability that the signatories 
of the Referendum 71 petition will be subjected to 
threats, harassment, and reprisals.”81  Determining 
the Public Records Law burdened core political 
speech and that plaintiffs were likely to succeed on 
the merits, the District Court granted a preliminary 
injunction prohibiting the release of Referendum 71. 

Considering only Count I of the complaint 
and deciding plaintiffs were unlikely to succeed on 
their claim that the Public Records Law was 
unconstitutional as applied to referendum petitions 
generally, the Court of Appeals for the Ninth Circuit 

79 Id. at 193. 
80 Id. 
81 Id. 
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reversed the District Court’s grant of the preliminary 
injunction.82  The U.S. Supreme Court granted 
certiorari.83 

The first issue confronting the U.S. Supreme 
Court was whether Count I should be considered a 
facial or an as applied challenge.84  Noting that 
plaintiffs requested an injunction barring the 
secretary of state from making all referendum 
petitions available to the public, the Court 
determined that plaintiffs’ claim reached beyond the 
Referendum 71 petition and hence was a facial 
challenge.85    

The Court noted that individuals express 
political views which implicate the First Amendment 
when they willingly sign a referendum petition: 
either that they think the statute should be overturned 
or that the whole electorate should consider the 
question.86  The Court also noted that the Public 
Records Law did not prohibit speech, but was a 
disclosure requirement that may burden the ability so 
speak, and that disclosure requirements are reviewed 
under exact scrutiny which it described as follows:87  

[Exact scrutiny] requires a 
‘substantial relation’ between the 
disclosure requirement and a 
‘sufficiently important government 
interest’ (citation omitted).  To 

82 Id. 
83 Id. 
84 Id. 
85 Id. 
86 Id. at 195. 
87 Id. 
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withstand this scrutiny, ‘the strength 
of the governmental interest must 
reflect the seriousness of the actual 
burden on First Amendment rights 
(citation omitted).’88  
The secretary of state identified two interests 

to justify the burdens of compelled disclosure 
imposed by the Public Records Law on First 
Amendment rights: (1) “preserving the integrity of 
the electoral process by combating fraud, detecting 
invalid signatures, and fostering government 
transparency and accountability”; and (2) “providing 
information to the electorate about who supports the 
petition.”89  The Court then stated that, because the 
state’s first interest – preserving the integrity of the 
electoral process – was sufficient to defeat the 
argument the Public Records Law was 
unconstitutional with respect to referendum petitions 
in general, it did not need to address the second 
interest.90  

The Court then explained the first interest 
was sufficiently important to overcome the 
seriousness of the actual burden on First Amendment 
rights.  The Court declared that the interest of 
preserving the integrity of the electoral process is 
undoubtedly important “with respect to efforts to 
root out fraud, which not only may produce 
fraudulent outcomes, but has a systemic effect as 
well: It drives honest citizens out of the democratic 

88 Id. at 196. 
89 Id. at 197. 
90 Id. 
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process and breeds distrust of our government.”91  In 
addition, the Court noted, the state’s interest in 
promoting transparency and accountability in the 
electoral process is “essential to the proper 
functioning of a democracy.”92  This interest is 
achieved because the validation of the referendum 
petition also ferrets out “invalid signatures cause by 
simple mistake, such as duplicate signatures or 
signatures of individuals who are not registered to 
vote in the State.”93  Because the job of verifying 
signatures is large and difficult, the secretary of state 
can only ordinarily check 3 to 5% of signatures, and 
hence the verification and canvassing process does 
not catch all invalid signatures.94  Public disclosure 
of the petition expands the opportunity to catch those 
invalid signatures the secretary of state missed, such 
as forged signatures and bait and switch signatures.95  
“The signer is in the best position to detest these 
types of fraud, and public disclosure can bring the 
issue to the signer’s attention.”96  Moreover, the 
Court emphasized, public disclosure not only better 
guarantees “that the only referenda placed on the 
ballot are those that garner enough valid signatures” 
but also epitomizes “transparency and accountability 
in the electoral process to an extent other measures 
cannot.”97  Consequently, the Court concluded, “we 
reject plaintiffs' argument and conclude that public 

91 Id. at 198. 
92 Id. 
93 Id. 
94 Id. 
95 Id. 
96 Id. at 199 
97 Id. 
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disclosure of referendum petitions in general is 
substantially related to the important interest of 
preserving the integrity of the electoral process.”98 

Finally, the Court addressed plaintiff’s 
contention that once on the Internet, the petition 
signers' names and addresses “can be combined with 
publicly available phone numbers and maps,” in 
what will effectively become a blueprint for 
harassment and intimidation.99  Acknowledging 
“that those resisting disclosure can prevail under the 
First Amendment if they can show ‘a reasonable 
probability that the compelled disclosure [of 
personal information] will subject them to threats, 
harassment, or reprisals from either Government 
officials or private parties,’ ” the Court determined 
that plaintiffs provided “scant evidence” of the 
likelihood of those burdens.100  Furthermore, the 
Court reasoned, those allegations were inappropriate 
to Count I of plaintiffs complaint, which was a facial 
challenge to all referendum petition disclosures, 
most of which typically deal with tax policy, 
revenue, budget or other state law issues and are 
uncontroversial, rendering the likelihood of 
harassment and intimidation remote.101  Finally the 
Court observed, plaintiffs will have the opportunity 
to pursue those claims when the District Court 
considers Count II of plaintiff’s complaint which was 
pending before the District Court102 and which, as 

98 Id. 
99 Id. at 200.  
100 Id. at 200-201. 
101 Id. 201-202. 
102 Id. at 202. 
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noted above, claimed the Public Records Law was 
unconstitutional under the First Amendment as 
applied to the Referendum 71 petition.  The Court 
concluded that disclosure under the Public Records 
Act would not violate the First Amendment with 
respect to referendum petitions in general and 
therefore affirmed the judgment of the Court of 
Appeals.103 

III. EXACTING SCRUTINY STANDARD

The U.S. Supreme Court addressed the 
exacting scrutiny standard in parts II B 1 and 2 of its 
Americans for Prosperity opinion.  In part II B 1 the 
Court ruled exacting scrutiny applied to the 
compelled disclosure of the Schedule B information.  
The Court acknowledged that NAACP v. Alabama104 
did not precisely describe the standard of review 
applied to First Amendment challenges to compelled 
disclosure, and attributed exacting scrutiny’s 
application to compelled disclosure challenges to 
Buckley v. Valeo.105  The Court then described the 
exacting scrutiny standard as follows: 

Under that standard, there must be a 
‘substantial relation between the 
disclosure requirement and a 
sufficiently important governmental 
interest.’  (citation omitted).  To 

103 Id.  
104 NAACP v. Alabama, 357 U.S. 449 (1958).  This decision is 
discussed above at notes 30-57.  
105 Buckley v. Valeo, 424 U.S. 1 (1976).  This decision is 
discussed above at notes 58-71. 



ATLANTIC LAW JOURNAL, VOLUME 25 

52 

withstand this scrutiny, the strength 
of the governmental interest must 
reflect the seriousness of the actual 
burden on First Amendment rights. 
(citation omitted).  Such scrutiny, we 
have held, is appropriate given the 
‘deterrent effect on the exercise of 
First Amendment rights’ that arises as 
an ‘inevitable result of the 
government's conduct in requiring 
disclosure.’106 
In Part II B 2 the Court elaborated on its 

understanding of exacting scrutiny.  Exacting 
scrutiny, the Court explained, requires that 
disclosure regimes be “narrowly tailored to the 
government’s asserted interest,”107 and, the Court 
emphasized, “even a ‘legitimate and substantial’ 
government interest’ cannot be pursued by means 
that broadly stifle fundamental personal liberties 
when the end can be more narrowly achieved.”108  
Indeed, the Court continued, “[n]arrow tailoring is 
crucial where First Amendment activity is chilled – 
even if indirectly – ‘because First Amendment 
freedoms need breathing space to survive.’ ”109  
Hence a substantial government interest “is 
necessary but not sufficient to ensure that the 
government adequately considers the potential for 
First Amendment harms before requiring that 
organizations reveal sensitive information about 

106 Americans for Prosperity, 141 S. Ct. at 2383. 
107 Id.  
108 Id. at 2384. 
109 Id.  
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their members and supporters,” and applying 
exacting scrutiny to the challenged disclosure 
requirement better guarantees the disclosure 
requirement is narrowly tailored to the government 
interest it promotes.110   

Notably, only Chief Justice Roberts and 
Justices Cavanaugh and Coney Barrett agreed 
exacting scrutiny applied to the disclosure of 
Schedule B information.  Justices Thomas, Alito, and 
Gorsuch did not join in Part II B 1 of the opinion.  In 
his concurring opinion, Justice Thomas opined that 
“strict scrutiny applied to compelled disclosure of 
protected First Amendment association.”111  In his 
concurring opinion, which Justice Gorsuch joined, 
Justice Alito opined that it was unclear whether 
exacting scrutiny or strict scrutiny applied to all 
disclosure requirements and that, in any event, 
“[b]ecause the choice between exacting and strict 
scrutiny has no effect on the decision in these cases, 
I see no need to decide which standard should be 
applied here or whether the same level of scrutiny 
should apply in all cases in which the compelled 
disclosure of associations is challenged under the 
First Amendment.”112   

110 Id.  
111 Id. at 2390. 
112 Id. at 2391.  See Bradley A. Smith, Americans for 
Prosperity Foundation v. Bonta: A First Amendment for the 
Sensitive, 2021 CATO SUP. CT. REV. 63, 80-81 (2021):  

Much of the justices' energy was devoted to debating the 
proper standard of review and the proper application of 
that standard.  The lower courts had applied ‘exacting 
scrutiny.’  [The Law Center] (but not [the Foundation]) 
urged the Court to apply ‘strict scrutiny,’ the Court's most 
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In her dissenting opinion, which Justices 
Breyer and Kagan joined, Justice Sotomayor agreed 
exacting scrutiny applied to mandated disclosures 
that impinge on the First Amendment right of 
association, but disagreed with the manner in which 
the Chief Justice applied it.113  Justice Sotomayor 
stated:  

Today, the Court holds that reporting 
and disclosure requirements must be 
narrowly tailored even if a plaintiff 
demonstrates no burden at all.  The 
same scrutiny the Court applied when 
NAACP members in the Jim Crow 
South did not want to disclose their 
membership for fear of reprisals and 
violence now applies equally in the 
case of donors only too happy to 

demanding standard.  Although ‘strict scrutiny’ generally 
applies in the First Amendment context, and there are 
powerful arguments that it should apply to cases of 
compelled disclosure, the argument for ‘exacting 
scrutiny’ in the context of compelled disclosure was also 
strong.  Although NAACP had used the term ‘closest 
scrutiny,’ Buckley declared, ‘[s]ince NAACP v. Alabama 
we have required that the . . . interests of the State must 
survive exacting scrutiny.’  Similarly, McIntyre and Doe 
had applied ‘exacting scrutiny.’  In the end six justices - 
Chief Justice John Roberts, joined by Justices Brett 
Kavanaugh and Amy Coney Barrett, and the three liberal 
dissenters - opted for ‘exacting scrutiny.’  Justice 
Clarence Thomas would have applied strict scrutiny; 
Justices Alito and Neil Gorsuch left open the possibility 
that ‘strict scrutiny’ might be applied in the future but 
believed that it was not necessary to decide the issue in 
this case because the rule failed under either test.” 

113 Id. at 2393-2394. 
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publicize their names across the 
websites and walls of the 
organizations they support.114 
Admitting that privacy “may be 

indispensable to the preservation of freedom of 
association,” Justice Sotomayor noted that the need 
to protect privacy depends on whether publicizing 
donors names will lead to “threats, harassment, or 
reprisals from either Government officials or private 
parties.”115  Justice Sotomayor insists that the Court 
has always required plaintiffs to demonstrate a 
required disclosure will expose association members 
to concrete repercussions before applying “a level of 
means-end tailoring proportional to that burden.”116  
Justice Sotomayor claims the Court abandons that 
approach in prohibiting the disclosure of the donors 
listed in the Schedule Bs by applying exacting 
scrutiny “to disclosure requirements across the 
board, even if there is no evidence that they will 
burden anyone at all.”117   

Justice Sotomayor then chides the Court for 
stating “a reasonable assessment of the burdens 
imposed by disclosure should begin with an 
understanding of the extent to which the burdens are 
unnecessary, and that requires narrow tailoring.”118 
Instead, she insists,  

A reasonable assessment of the 
burdens imposed by disclosure 

114 Id. at 2392. 
115 Id. at 2394. 
116 Id. 
117 Id. 
118 Id. at 2395. 
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should begin by determining whether 
those burdens even exist.  If a 
disclosure requirement imposes no 
burdens at all, then of course there are 
no ‘unnecessary’ burdens. Likewise, 
if a disclosure requirement imposes 
no burden for the Court to remedy, 
there is no need for it to be closely 
scrutinized.  By forgoing the 
requirement that plaintiffs adduce 
evidence of tangible burdens, such as 
increased vulnerability to harassment 
or reprisals, the Court gives itself 
license to substitute its own policy 
preferences for those of politically 
accountable actors.119 
In Justice Sotomayor’s view, exacting 

scrutiny requires two things: (1) “there must be a 
substantial relation between the disclosure 
requirement and a ‘sufficiently important’ 
government interest,” and (2) “the strength of the 
government interest must reflect the seriousness of 
the actual burden on First Amendment rights.”120  
The combination of these two elements 
“incorporates a degree of flexibility into the means-
end analysis,”121 because the more serious the burden 
on the First Amendment, the more compelling must 
be the government’s interest, and a looser fit and less 
substantial interest suffices where the burden on the 

119 Id. at 2395-2396. 
120 Id. at 2396. 
121 Id.  
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First Amendment is weak or nonexistent.122  In short, 
instead of insisting that all disclosure requirements 
be closely tailored to a substantial government 
interest, the Court should first determine how the 
disclosure requirement actually burdens the freedom 
to associate.123   

Justice Sotomayor’s approach to exacting 
scrutiny seems to more closely match the description 
of exacting scrutiny provided by Professor R. George 
Wright, the Lawrence A. Jegen Professor of Law at 
Indiana University Robert H. McKinney School of 
Law.124  Professor Wright claims that exacting 
scrutiny employs a balancing or proportionality test 
that is more adaptable than any discrete standard 
level of scrutiny, because it insists “the strength of 
the government interest must reflect the seriousness 
of the actual burden on First Amendment rights.”125  
This “offers greater built-in, formal, legitimate 
adaptability” than strict or intermediate scrutiny, 
because (1) “exacting scrutiny can adapt sliding 
scales whose extremes can extend, where 
appropriate, beyond the limits of both strict scrutiny 
on the one end and typical forms of minimal scrutiny 
on the other,” and (2) “exacting scrutiny amounts to 
a single, general formulation adaptable to any 
circumstance in which a court would otherwise have 
to choose among typical forms of strict, intermediate, 

122 Id.  
123 Id.  
124 F. George Wright, A Hard Look at Exacting Scrutiny, 85 
UMKC L. REV. 207 (2016). 
125 Id. at 212. 
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or minimum scrutiny.”126  “Exacting scrutiny,” 
Professor Wright says, “asks crucially whether any 
governmental interest has been presented that should 
count as ‘sufficiently important’ to override or 
outweigh the burden on rights involved in the 
case.”127 

In any event, while six justices (three in the 
majority opinion and three in the dissenting opinion) 
agree that exacting scrutiny applies to the mandatory 
disclosure of Schedule Bs, there is considerable 
disagreement about how exacting scrutiny applies to 
the mandatory disclosure of Schedule Bs.   

IV. ROLE OF AMICI BRIEFS

The U.S. Supreme Court buttressed its 
position that the required disclosure of Schedule Bs 
was a substantial burden on freedom of association 
by emphasizing the hundreds of amici curiae who 
filed briefs in support of the position of the 
Foundation and the Law Center:   

The gravity of the privacy concerns in 
this context is further underscored by 
the filings of hundreds of 
organizations as amici curiae in 
support of the petitioners.  Far from 
representing uniquely sensitive 
causes, these organizations span the 

126 Id. at 214. 
127 Id. at 222.  Professor Wright also states “the Supreme 
Court’s leading theorist regarding constitutional exacting 
scrutiny . . . has been Justice Stephen Breyer.”  Id. at 215.  
Justice Breyer joined Justice Sotomayor’s dissenting opinion. 
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ideological spectrum, and indeed the 
full range of human endeavors: from 
the American Civil Liberties Union to 
the Proposition 8 Legal Defense 
Fund; from the Council on American-
Islamic Relations to the Zionist 
Organization of America; from 
Feeding America—Eastern 
Wisconsin to PBS Reno.  The 
deterrent effect feared by these 
organizations is real and pervasive, 
even if their concerns are not shared 
by every single charity operating or 
raising funds in California.128 
Justice Sotomayor disputes this 

characterization: “The Court points to not a single 
piece of record evidence showing that California's 
reporting requirement will chill ‘a substantial 
number’ of top donors from giving to their charities 
of choice.”129  Indeed, she notes:  

The Court highlights the ‘filings of 
hundreds of organizations as amici 

128 Americans for Prosperity, 141 S. Ct. at 2388.  See Amy 
Howe, Justices to Consider Constitutionality of Donor 
Disclosure Rule, SCOTUSBLOG (Apr. 25, 2021, 2:37 PM), 
https://www.scotusblog.com/2021/04/justices-to-consider-
constitutionality-of-donor-disclosure-rule/ (“A wide range of 
groups filed briefs supporting Thomas More and Americans 
for Prosperity. . . . On California’s side, a group of 15 U.S. 
senators, led by Sen. Sheldon Whitehouse, D-R.I., urged the 
court to uphold the disclosure requirement, with dire 
predictions about what might happen if the lower court’s 
ruling is struck down.”) 
129 Id. at 2403. 



ATLANTIC LAW JOURNAL, VOLUME 25 

60 

curiae in support of’ petitioners in 
this suit.  . . . .  Those briefs, of course, 
are not record evidence.  Moreover, 
even if those organizations had each 
provided evidence that California's 
reporting requirement would subject 
their top donors to harassment and 
reprisals (they did not), this still 
would not demonstrate that a 
substantial proportion of the reporting 
requirement's applications are 
unconstitutional when ‘judged in 
relation to [its] plainly legitimate 
sweep.’  (citation omitted.)  Some 
60,000 charities renew their 
registrations with California each 
year, and nearly all must file a 
Schedule B.  . . .  The amici are just a 
small fraction of the disclosure 
requirement's reach.130 
That the majority opinion utilized the amici 

curiae as indicators that the required disclosure of 
Schedule Bs was a substantial burden on freedom of 
association is troubling.  U.S. Senator Shelden 
Whitehouse noted in his essay in the Yale Law 
Journal Forum that the anonymous funding for the 
amicus curiae brief has increased significantly: 

Over the past several years, the 
prevalence of anonymously funded 
amicus curiae briefs at the Supreme 
Court has expanded.  Supreme Court 
rules purport to require disclosure of 

130 Id. at note 11. 
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amicus funding to prevent 
anonymously funded briefs.  But in 
practice, these disclosure statements 
rarely provide any information. 
Meanwhile, investigations by the 
media and watchdog organizations 
have revealed a network of groups 
that receive common amicus funding 
and often have ties to the parties in 
interest.  These groups regularly file 
briefs before the Court with no 
disclosure of their common funding 
or connections to the parties.  This 
practice of judicial lobbying through 
amicus influence poses ethical issues 
representative of today's political 
climate, in which dark money 
abounds, compromising our courts.131 

131 Sheldon Whitehouse, A Flood of Judicial Lobbying: 
Amicus Influence and Funding Transparency, 131 YALE L.J.
FORUM 141 (October 24, 2021).  See also Emma Waitzman, 
Free Ride on the Freedom Ride: How “Dark Money” 
Nonprofits Are Using Cases from the Civil Rights Era to Skirt 
Disclosure Laws,” 100 TEX. L. REV. 115, 116 (2021) 
(“Although political action committees (PACs) generally must 
reveal their financial backers pursuant to federal disclosure 
requirements, outside groups - mostly nonprofit organizations 
that engage in partisan activities independent of any campaign 
- are subject to different requirements and are able to avoid
disclosing their contributors by exploiting loopholes in the
federal laws.  As a result, millions of dollars flow into political
campaigns from hidden sources during every election.  Such
untraceable campaign spending is commonly referred to as
‘dark money.’  Critics argue that dark money prevents voters
from knowing whose interests likely hold sway with a political
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Moreover “the increasing prevalence of 
amicus briefs correlates with the Supreme Court’s 
reliance on them.”132  During the period 1946 to 
1955, majority, concurring, and dissenting opinions 
cited amicus briefs in only 18% of the cases with 
amicus filers.  During the period 1994 to 2003, the 
Court’s majority cited amicus briefs in 38% of the 
687 cases in which amicus briefs were filed.  During 
the period 2008 to 2013, the Court cited amicus 
briefs 606 times in 417 opinions.133  Furthermore, the 
number of references to amicus briefs is substantial 
and the frequency of those references, which often 
adopt the amici’s language and arguments, has 
increased over time, demonstrates how impactful 
amicus briefs are in the Court’s decision making.134  

Even more troubling is the growing 
recognition that the large increase in the volume of 
amicus filings serves as a powerful lobbying tool for 
interest groups.135  As Senator Whitehouse notes, 
“most of the explosion of amicus activity comes from 
briefs that are more from a ‘friend of a party’ than a 
friend of the Court,” thereby advancing the amicus’s 
own interests and, “in the case of briefs funded by 
dark money, the interests of a hidden presence that is 
unknown to the parties, the Court, and the public.”136  

candidate and, once the candidate is elected, from holding her 
accountable to serving the public, rather than special interests.  
Proponents argue that disclosure laws deter engagement in 
constitutionally protected political activity.”) 
132 Whitehouse, supra note 131 at 145. 
133 Id.  
134 Id.  
135 Id. at 146.  
136 Id.  
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Such is likely the case in the amicus briefs filed in 
Americans for Prosperity: 

[Americans for Prosperity] 
proceeded through the federal courts 
with little fanfare or media attention. 
But at the Supreme Court cert stage, a 
veritable armada of amici supporting 
[the Foundation] barraged the Court, 
urging it to grant cert. 
This was a highly coordinated effort 
made possible only by the money and 
connections of the Koch political 
enterprise.  At least fifty-five of the 
cert-stage amici in support of the 
petitioner had taken money either 
from the Koch political network or 
from a Koch-linked anonymous 
account at DonorsTrust, an 
administrator of ‘donor-advised’ 
funds that has been described as ‘the 
dark-money ATM of the right.’  
Subsequently, at the merits stage, at 
least forty-five filers had apparent 
financial ties to the Koch network 
and/or DonorsTrust.  Additionally, 
the Center for Media and Democracy 
found that eleven prominent right-
wing groups gave close to $222 
million to sixty-nine of the 
organizations filing amicus briefs in 
support of [the Foundation]. 
It is difficult - if not impossible - to 
credibly argue that such amici are 
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independent of the plaintiff, because 
[the Foundation] is itself a central 
political organization of the Koch 
network.  Yet none of these groups 
disclosed their financial ties to the 
plaintiff.  Why would they?  The 
Court does not require them to.  . . . 
[E]xisting rules, as currently
interpreted by the courts, require only
disclosure of funds earmarked
specifically for the preparation and
submission of a particular brief - a
level of specificity that donors almost
never reach, even when funding the
entire amicus practice of a legal
nonprofit.137

Senator Whitehouse states that the issue
decided in Americans for Prosperity was critically 
important for the Foundation because, by protecting 
nonprofit donor’s anonymity, the Court permits 
dark-money donors to continue to shape judicial 
outcomes by signaling both the urgency of the 
decision and what is the “correct” outcome.138  “Sure 
enough,” Senator Whitehouse continues, “Chief 
Justice Roberts's ruling in favor of the Koch network 
. . . cast doubt on the constitutionality of disclosure 
requirements of any kind, turbocharging the kind of 
secretive influence through which the Koch 
operation and its allies already dominate the public 
sphere.”139 

137 Id. at 147-149. 
138 Id. at 150. 
139 Id. at 151. 
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V. REQUIRING THE SUBMISSION OF CHARITIES’
SCHEDULE BS AND FACIAL 

UNCONSTITUTIONALITY 

The Court initiated its discussion of facial 
unconstitutionality by reiterating its understanding of 
exacting scrutiny, which requires (1) that there be a 
“substantial relation between the disclosure 
requirement and a sufficiently important 
governmental interest,” and (2) that the disclosure 
requirement be narrowly tailored to the interest it 
promotes.”140  Noting that the California Attorney 
General “receives complaints each month that 
identify a range of misconduct, from ‘misuse, 
misappropriation and diversion of charitable assets,’ 
to ‘false and misleading charitable solicitation,’ to 
other ‘improper activities by charities soliciting 
charitable donations,’ ”141 and that these offenses 
“cause serious social harms,”142 the Court agreed that 
California has an important interest in preventing 
wrongdoing by charitable organizations and 
protecting the public from fraud.143  Nonetheless, the 
Court determined that “there is a dramatic mismatch” 
between the government’s interest in preventing 
wrongdoing and protecting the public from fraud and 
the “disclosure regime” requiring 60,000 charities to 
file their Schedule Bs with the Attorney General.144  
Sensitive information about the charities’ major 

140 Americans for Prosperity, 141 S. Ct. at 2385. 
141 Id. at 2386. 
142 Id.  
143 Id. at 2385-2386. 
144 Id. at 2386. 
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donors’ (their names, addresses, and contribution 
amounts) must be provided annually without any 
indication that information is used by the Attorney 
General in fraud detection efforts.145  Indeed, the 
Court stated, “the record amply supports the District 
Court's finding that there was not ‘a single, concrete 
instance in which pre-investigation collection of a 
Schedule B did anything to advance the Attorney 
General's investigative, regulatory or enforcement 
efforts.’ ”146  Furthermore, the Court emphasized, 
even if California relied on the Schedule Bs in some 
of the cases, such use “falls far short of satisfying the 
means-end fit that exacting scrutiny requires.”147  In 
short, requiring upfront, universal production of 
Schedule Bs does not fit well with the paucity their 
use for which less intrusive alternatives are a better 
match.  Moreover, it became apparent at trial that the 
Attorney General had not even considered an 
alternative disclosure requirement.148   

The Court then summarized its position: (1) 
California “casts a dragnet for sensitive donor 
information from tens of thousands of charities each 
year, even though that information will become 
relevant in only a small number of cases involving 
filed complaints”149; (2) “California does not rely on 
Schedule Bs to initiate investigations, and in all 
events, there are multiple alternative mechanisms 
through which the Attorney General can obtain 

145 Id. 
146 Id. 
147 Id. 
148 Id. 
149 Id. at 2387. 
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Schedule B information after initiating an 
investigation”150; and (3) “California's interest is less 
in investigating fraud and more in ease of 
administration,” and “administrative convenience 
does not remotely ‘reflect the seriousness of the 
actual burden’ that the demand for Schedule Bs 
imposes on donors’ association rights.”151 

This discussion, the Court stated, shows why 
a facial challenge is appropriate in these cases.152 
While normally, a plaintiff bringing a facial 
challenge is required to show either that no set of 
circumstances exists under which the law would be 
valid (citation omitted), or that the law lacks a plainly 
legitimate sweep, the Court identified another type of 
facial challenge in the context of the First 
Amendment: “a law may be invalidated as overbroad 
if a substantial number of its applications are 
unconstitutional, judged in relation to the statute's 
plainly legitimate sweep.”153  The Court then 
determined that “the Attorney General's disclosure 
requirement is overbroad.  The lack of tailoring to the 
State's investigative goals is categorical - present in 
every case - as is the weakness of the State's interest 
in administrative convenience.  Every demand that 
might chill association therefore fails exacting 
scrutiny.”154  The Court concluded: 

[T]he Attorney General's disclosure
requirement imposes a widespread

150 Id. 
151 Id. 
152 Id. 
153 Id. 
154 Id. 
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burden on donors’ associational 
rights.  And this burden cannot be 
justified on the ground that the regime 
is narrowly tailored to investigating 
charitable wrongdoing, or that the 
State's interest in administrative 
convenience is sufficiently important. 
We therefore hold that the up-front 
collection of Schedule Bs is facially 
unconstitutional, because it fails 
exacting scrutiny in ‘a substantial 
number of its applications . . . judged 
in relation to [its] plainly legitimate 
sweep.’155 

Hence the Court held (1) that the District Court was 
correct in entering judgment in favor of the 
petitioners and permanently enjoining the Attorney 
General from collecting the charities Schedule Bs, 
(2) that the Ninth Circuit erred in directing entry of
judgment for the Attorney General and vacating the
District Court’s injunctions, and (3) that the
judgment of the Ninth Circuit was reversed.156

Notably, however, while the U.S. Supreme 
Court’s decision “marks a massive victory for 
nonprofits and their donors alike who have fought to 
protect their privacy,” the abolishment of blanket 
disclosures does not completely shut the door to 
other, more limited disclosure requirements and 
California “may still require particularized or 
targeted requests for donor information to any 

155 Id. at 2389. 
156 Id. 
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organization if warranted and if it has a compelling 
reason to do so.”157 

SUMMARY 

In Americans for Prosperity, the U.S. 
Supreme Court struck down a California regulation 
which required charitable organizations registered in 
California to submit their Internal Revenue Service 
Form 990 (containing donors’ names, addresses, and 
major contributions) as facially unconstitutional, 
because it failed to meet the exacting scrutiny 
standard and violated the charitable organizations’ 
First Amendment right of association.  Exacting 
scrutiny requires (1) that there be a substantial 
relation between the disclosure requirement and a 
sufficiently important governmental interest, and (2) 
that the disclosure requirement be narrowly tailored 
to the interest it promotes.  Further, because the 
breadth of disclosure was not tailored to California’s 
investigations of charitable fraud and burdened every 
charity registered in California, whether investigated 
or not, the regulation opened the door to a facial 

157 Eva Mruk and Garrett M. Higgins, U.S. Supreme Court 
Donor Disclosure Laws to be Unconstitutional, PKF
O’CONNOR DAVIES INSIGHTS, posted August 25, 2021, 
https://www.pkfod.com/insights/u-s-supreme-court-rules-
donor-disclosure-laws-to-be-unconstitutional/).  In light of the 
decision, New York and New Jersey, the only other states 
which required charities to submit Schedule Bs, “officially 
declared on their websites that, effective July 1, 2021, the 
requirement that charities submit the IRS Form 990 Schedule 
B as part of their initial or annual registrations can no longer 
be enforced and no longer required.” Id.  
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challenge of its constitutionality under the First 
Amendment.   

Nonetheless, how exacting scrutiny will be 
applied to future disclosures of charitable 
organization information remains unclear. 
According to Chief Justice Roberts and Justices 
Cavanaugh and Coney Barrett, exacting scrutiny was 
lacking in California’s regulation, because California 
annually required the disclosure of extensive and 
sensitive donor information from over 60,000 
charities registered in California, but failed to 
demonstrate how that information was useful in 
combatting wrongdoing.  Justice Thomas opined that 
strict scrutiny must be applied, and Justices Alito and 
Gorsuch opined that the matter need not be decided, 
because the choice between strict and exacting 
scrutiny has no effect on the outcome of the case.  
Justices Sotomayor, Breyer and Kagan agreed that 
exacting scrutiny applied but disagreed with the 
manner in which exacting scrutiny was applied.   

In any event, the Americans for Prosperity 
decision, which was a major victory for the 
Foundation and the Law Center, was abetted by the 
numerous briefs submitted by amici curae, no small 
number of which were financially supported by the 
Koch political network, a relationship not disclosed 
to the U.S. Supreme Court, raising the issue of 
whether the present disclosure rules for amici briefs 
are sufficient.   
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A “MORE PERFECT” WAY TO BRING 
THE LAW TO LIFE: INCORPORATING A 
PODCAST THREAD INTO YOUR COURSE 

TO REINFORCE MULTIPLE LEGAL 
TOPICS 

DONNA STESLOW* 

INTRODUCTION 

In 1984 Dethorne Graham, an African 
American man who was experiencing a diabetic 
insulin reaction, was handcuffed, thrown to the 
ground, and seriously injured by  Charlotte, North 
Carolina police officers. He sued the officers 
involved in the incident. Mr. Graham’s case 
ultimately proceeded through the Federal courts to 
the United States Supreme Court,1 which adopted a 
reasonableness standard for evaluating police 
conduct.  The case is the subject of an episode of 
National Public Radio’s® (NPR’s®) More Perfect 
series podcast Mr. Graham and the Reasonable 

*J.D., Professor, Department of Business Administration,
Kutztown University.
1 Graham v. Connor, 490 U.S. 386 (1989).
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Man.2 The podcast contains interviews with those 
involved in the case and breaks down the legal issues 
in terms college students will be able to comprehend. 
The Graham podcast is especially suited for 
assignment in a business law or legal environment 
course because it reinforces many topics covered 
throughout the semester:  how a civil lawsuit is 
commenced, the levels of the U.S. court system, the 
Constitution and the Bill of Rights, the use of 
precedent, the development of the concept of “the 
reasonable person” in the law, and issues related to 
racism and discrimination by police (timelier than 
ever before).   

This paper will guide the instructor on use of 
the Graham podcast throughout the semester and 
provide resources for practical application and 
assessment.  Mr. Graham and the Reasonable Man 
is just one example of the many legal podcasts 
available, and the guidance provided for assignment 
of this specific podcast is applicable to any other 
chosen by the instructor.3 

Classroom use of a podcast pertaining a real-
world case is especially applicable to Generation Z 
students and their learning preferences, due to their 

2 More Perfect, Mr. Graham and the Reasonable Man, WNYC 
STUDIOS, 
https://www.wnycstudios.org/podcasts/radiolabmoreperfect/ep
isodes/mr-graham-and-reasonable-man (November 30, 2017). 
The podcast series is a spinoff of the well-known NPR® 
podcast Radiolab, WNYC STUDIOS,
https://www.wnycstudios.org/podcasts/radiolab (last visited 
January 26, 2022).  
3 Appendix C, infra, lists additional podcasts for use in legal 
studies in business courses. 
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familiarity with technology and their interest in 
applied learning.  Teaching with podcasts possesses 
the additional benefit of being a component in a 
course’s Diversity, Equity, and Inclusion (DEI) 
toolkit since audio recordings assist students with 
certain disabilities. 

Part I of this paper discusses the Graham v. 
Connor case, which is the basis for the podcast. Part 
II elaborates on key topics in the podcast, with 
references to the areas in the podcast where the 
coverage occurs.  Part III discusses Generation Z 
learners, Diversity, Equity, and Inclusion strategies 
and why a podcast is especially suited to addressing 
these groups of learners.  Part IV suggests effective 
techniques for classroom application of podcasts 
throughout various course topics.  The Appendices 
contain teaching resources for instruction, as well as 
suggestions for additional podcasts. 

I. THE CASE OF GRAHAM V. CONNOR

On November 12, 1984, Dethorne Graham, a 
maintenance worker for the city of Charlotte, North 
Carolina, experienced insulin shock while his friend, 
William Berry, was visiting at his home.  The two 
men drove to a nearby convenience store to purchase 
orange juice for Graham. Since the line was long, 
they left the juice on the counter and quickly exited 
the store without making the purchase.  Connor, a 
police officer on duty (who was also African 
American), noticed the two men hurrying out of the 
store, thought it seemed suspicious, and proceeded to 
follow them in his vehicle.  He called for assistance 
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and eventually stopped Graham and his friend.  
Graham continued to act erratically due to his 
medical condition and sat on the curb in a delirious 
state. Despite the protests from Berry that Graham 
needed some sugar to improve his condition, one 
officer handcuffed Graham, while another rolled him 
over and said: "I've seen a lot of people with sugar 
diabetes that never acted like this.  Ain't nothing 
wrong with the M.F. but drunk.  Lock the S.B up”.4 
The officers picked up the then-unconscious Graham 
and placed him face down on the hood of the police 
car.5  At one point Graham briefly regained 
consciousness and indicated that he carried a decal in 
his wallet which would confirm he was diabetic.  In 
response, an officer told him to “shut up” and pushed 
his head down on the hood of the car.6 Thereafter, 
the officers threw Graham headfirst into the back of 
the squad car.7 Eventually, the police discovered that 
nothing had happened at the convenience store, so 
they drove Graham home and deposited him on his 
front lawn.8 

Graham suffered injuries including a broken foot, 
cuts, bruises, and an injured shoulder.9 He initially 
sought legal representation from Woody Connette, a 
young Charlotte attorney. The podcast contains an 
interview in which Connette describes his first 
meeting with Graham and the commencement of the 

4 Graham v. Connor, supra note 1, at 389. 
5 Id. 
6 Id. 
7 Id. 
8 Mr. Graham and the Reasonable Man, supra note 2, at 5:49. 
9 Graham v. Connor, supra note 1, at 390. 
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lawsuit.10 Graham sued the police officers in Federal 
District Court (Western District, North Carolina) 
under 42 U.S.C. §1983 (civil deprivation of civil 
rights).11 Specifically, the lawsuit alleged that the 
officers’ use of excessive force deprived Graham of 
his Fourteenth Amendment rights.  At trial, the judge 
granted the defendants’ motion for a directed verdict, 
which was affirmed on appeal to the Fourth Circuit.12 
The District Court and the Court of Appeals applied 
the standard established by the Second Circuit  in 
Johnson v. Glick,13 which required the plaintiff to 
prove the force by police was done in a malicious or 
sadistic manner resulting in the harm.14 

As noted by Graham’s attorney Connette in the 
podcast, after the Court of Appeals rejected their 
claims, civil rights attorney Gerry Beaver joined the 

10 Mr. Graham and the Reasonable Man, supra note 2, at 1:09. 
11 Graham v. Connor, supra note 1, at 390. 
12 Graham v. City of Charlotte, 827 F.2d 945 (4th Cir. 1987). 
13 481 F.2d 1028 (1973).  The case involved an unprovoked 
attack on a pretrial detainee by corrections officers. 
14 “In determining whether the constitutional line has been 
crossed, a court must look to such factors as the need for the 
application of force, the relationship between the need and the 
amount of force that was used, the extent of injury inflicted, 
and whether force was applied in a good faith effort to 
maintain or restore discipline or maliciously and sadistically 
for the very purpose of causing harm.”  Id. at 1033.  “In 
evaluating the detainee's claim [in Johnson v. Glick], Judge 
Friendly applied neither the Fourth Amendment nor the 
Eighth, the two most textually obvious sources of 
constitutional protection against physically abusive 
governmental conduct. Instead, he looked to substantive due 
process…"  Graham v. Connor, supra note 1, at 392. 
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case and offered to represent Graham pro bono.15 As 
discussed in the podcast, the attorneys developed 
alternate Constitutional arguments, adding that the 
officers’ conduct violated Graham’s Fourth and 
Eighth Amendment Rights.16  The United States 
Supreme Court agreed with petitioner Graham, 
concluding in a 9-0 opinion that claims of excessive 
force in an investigatory police stop are properly 
analyzed under the “objective reasonableness” 
standard of the Fourth Amendment: “The 
‘reasonableness’ of a particular use of force must be 
judged from the perspective of a reasonable officer 
on the scene, rather than with the 20/20 vision of 
hindsight”.17  The case was remanded to the Federal 
District Court where the jury was instructed to 
evaluate the police conduct under the reasonableness 
standard. 

Despite his victory before the Supreme Court, 
Graham did not prevail on his claims at the second 
trial.18 

15 Mr. Graham and the Reasonable Man, supra note 2, at 
12:17. 
16 Id. at 13:20. 
17 Graham v. Connor, supra note 1, at 396. 
18 WOODY CONNETTE [Graham’s counsel]: After we won 
in the Supreme Court, the case went back to the trial court 
level for another trial. 
MATT [podcast host]: Okay. 
WOODY CONNETTE: That was the effect of it.  And so Mr. 
Graham had another day in court, another trial.  We picked 
another jury. 
MATT: And the jury was told, okay, knowing what you now 
know, take this standard, this reasonableness standard and ask 
yourself: Is what happened to Dethorne Graham reasonable?  
The jury deliberated, came back out ... 
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II. THE PODCAST

NPR’s® podcast series More Perfect19 focuses 
on various landmark Supreme Court cases.  Each 
episode focuses on a particular case.  The description 
of the podcast series states, “More Perfect bypasses 
the wonkiness and tells stories behind some of the 
court's biggest rulings.”20 Through the use of 
compelling interviews and thought-provoking 
explanations from a variety of sources, the podcast 
helps the non-attorney understand the implications of 
important rulings.  The podcast series ran for three 
seasons (2016, 2017, and 2018), all of which remain 
accessible. 

The case of Graham v. Connor was the subject of 
the More Perfect series’ episode Mr. Graham and the 
Reasonable Man, released November 30, 2017.21 
The podcast contains interviews with Graham’s 
attorneys, Graham’s son (Graham is deceased), 
audio from the Supreme Court oral argument, and 

WOODY CONNETTE: And they decided in favor of the 
police officers. Mr. Graham lost. 
MATT: Now whether you think this was reasonable or not, the 
jury really focused in on the police officers’ perspective.  And 
from the officers’ perspective, all they saw was a Black man 
running in and out of a convenience store, they thought he 
might be stealing something, they had no idea he was a 
diabetic.  Excerpt of text of Mr. Graham and the Reasonable 
Man, supra note 2, at 27:58. 
19 More Perfect, WNYC STUDIOS, 
https://www.wnycstudios.org/podcasts/radiolabmoreperfect/ab
out (last visited January 26, 2022). 
20 Id. 
21 Mr. Graham and the Reasonable Man, supra note 2. 
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commentary from various journalists.  The history of 
the development of the legal standard of the 
“reasonable person” in English and United States law 
is explained in an entertaining manner.22 The podcast 
ends with a discussion of police conduct and the 
Black Lives Matter movement.23 The podcast 
attempts to balance the points of view by providing a 
compelling segment in which police officers attend 
training containing bodycam videos of actual 
shootings of suspects and the split second, often 
agonizing choices the officers must make.24 

The podcast is a little over one hour in length and 
is easily accessible through the More Perfect website 
or through podcast apps and streaming services.  The 
podcast format is like that of Radiolab, its parent 
series, containing commentary interspersed with 
interviews and analysis, as well as some fun facts and 
lively banter. 

III. BENEFITS OF PODCASTS IN THE CLASSROOM:
GENERATION Z AND DEI 

Generation Z, also recently referred to as 
“Zoomers,” is the first generation who has had digital 

22 Mr. Graham and the Reasonable Man, supra note 2, at 
15:00. 
23 Mr. Graham and the Reasonable Man, supra note 2, at 
31:06.  Since the podcast was released in 2017, it occurred 
before George Floyd’s death in Minneapolis in May 2020, but 
other recent deaths of African Americans (including Michael 
Brown, Tamir Rice, Eric Garner) by police are addressed. 
24 Mr. Graham and the Reasonable Man, supra note 2, at 
41:05. 
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technology their entire lives (“digital natives”).25 
They are generally defined as those born between the 
mid 1990’s and the early to mid-2010’s.26 
Generation Z students are preceded by Millennials, 
who are generally defined to have been born around 
1981 to 1995.27  Generation Z is more diverse in 
terms of race and sexual orientation, and more likely 
to have experienced financial hardships than 
Millennials.28 

While scholars point out similarities between 
Generation Z and Millennials, there are also some 
marked differences which affect their learning and 
technology preferences.  Generation Z does not 
remember a time without technology.  Millennials 
(also referred to as Generation Y) are proficient at 
technology, but Generation Z use mobile devices and 
social media for many purposes, sometimes 
simultaneously.29 “Generation Z youth have become 
accustomed to interacting and communicating in a 
world that is connected at all times.”30 Millennials 
prefer to work in collaborative groups and value 

25 Anthony Turner, Generation Z: Technology and Social 
Interest, 71 J. INDIVIDUAL PSYCH. 103,104 (2015). 
26  Elizabeth Cameron & Marissa Pagnattaro, Beyond 
Millennials: Engaging Generation Z in Business Law Classes, 
34 J. LEGAL STUDIES EDUC. 317, 317 (2017); Corey Seemiller 
& Jason Clayton, Developing the Strengths of Generation Z. 
College Students, 20 J. COLL. AND CHARACTER 268, 268 
(2019); Turner, supra note 25. 
27 Robert Minarcin, OK Boomer-The Approaching DiZruption 
of Legal Education by Generation Z, 39 QUINNIPIAC L. REV. 
29, 39 (2020). 
28 Turner, supra note 25, at 104. 
29 Minarcin, supra note 27, at 46. 
30 Turner, supra note 25, at 104. 
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teamwork.31 By contrast, many Generation Z 
students prefer to work on their own, outside of class 
and at times convenient to them (intrapersonal 
learning).32 Generation Z students gravitate towards 
applied learning tasks either in-person or online:  
“[M]any [Generation Z students] like their learning 
to be tied to real-world issues, those they are 
experiencing presently or those they will face in 
future careers.”33 

 Because “a critical aspect of engaging 
Generation Z students is underscoring the relevance 
of what they are learning,”34 a podcast which ties 
classroom content to a real-world case is especially 
suited to their learning preferences.35  Podcasts can 
be accessed on the mobile devices preferred by 
Generation Z, at times convenient to their 
schedules.36 Generation Z students may also benefit 

31 Minarcin, supra note 27, at 41. 
32 Anslee Wolfe & Anita Dennis,  Tools and Techniques to 
Engage Gen Z Students, 
https://www.cgma.org/resources/tools-and-techniques-to-
engage-gen-z-students.html (last visited January 26, 2022). 
33 Seemiller & Clayton, supra note 26, at 269. 
34 Cameron & Pagnattaro, supra note 26, at 319. 
35 When considering the general learning preferences of 
Generation Z students, it is helpful to keep in mind that 
students can be grouped into three learning styles: visual, 
auditory, and kinesthetic.  For information on incorporating  
these learning styles into teaching Generation Z students, see 
Cameron and Pagnattaro, supra note 24: “If faculty can 
incorporate diverse learning styles throughout the semester, 
less students will be left behind.” Id. at 320. 
36 Rebecca VanMeter, et al., The Not So Passe´ MBA: 
Podcasts as Marketing Cases, 29 MKTG. EDUC. REV. 142, 142 
(2019). 
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educationally from podcasts or other forms of online 
content due to their shorter attention spans.37 

In addition to addressing the learning 
preferences of Generation Z students, podcast 
assignments support aspects of institutional 
Diversity, Equity, and Inclusion (DEI) initiatives. 
The terms “diversity,” “equity,” and “inclusion” 
encompass different aspects of DEI: 

“Teaching for diversity refers to 
acknowledging a range of differences 
in the classroom. Teaching for 
inclusion signifies embracing 
difference.  Teaching for equity 
allows the differences to transform 
the way we think, teach, learn and act 
such that all experiences and ways of 
being are handled with fairness and 
justice. These ideas complement each 
other and enhance educational 
opportunities for all students when 
simultaneously engaged.”38 

College campuses are becoming increasingly 
diverse (as is also the case with Generation Z 
students as noted above).  While many of us 

37 It is estimated that the attention span of Generation Z 
students has been shortened to eight seconds, but that this 
could have the beneficial result of having them “quickly sort 
through and assess enormous amounts of information.” 
Cameron & Pagnattaro, supra note 26, at 319. 
38 University of Del., Diversity and Inclusive Teaching, 
https://ctal.udel.edu/resources-2/inclusive-teaching/  (last 
visited January 27, 2022). 
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understand that we need to support diverse learners, 
it can be a challenge to incorporate inclusive 
strategies into our courses.39  Because of the multiple 
ways a podcast can be accessed, students with visual 
or reading comprehension challenges will be able to 
listen to the content without the need for hi-tech 
assistive technologies.  Students with auditory 
challenges can access the transcripts of podcasts, 
including many in the More Perfect series. In terms 
of economic diversity, almost every student owns a 
mobile device and will not have to pay for access to 
most podcast content.  Finally, podcasts such as 
Graham are excellent resources for enriching 
cultural and racial diversity.  Graham contains 
interviews with the actual participants in the case and 
brings to life the story of one man who tried to secure 
justice.40 

Very little research has been published on the 
effectiveness of teaching with podcasts at the 
collegiate level.  Most articles focus on creation of a 
podcast as a student assignment.41 Even at the K-12 

39 Keonya C. Booker & Gloria D. Campbell, How Faculty 
Create Learning Environments for Diversity and Inclusion,  
13 INSIGHT: A J. OF SCHOLARLY TEACHING 14,14 (2018). 
40 Another More Perfect podcast which focuses upon 
multiculturalism is Adoptive Couple v. Baby Girl, listed in 
Appendix C, infra.  The case involves the adoption of a Native 
American child by a white couple and the biological father’s 
fight to have the child returned to him. 
41 See, e.g., Ilyan Ferrer, et. al., Podcasting for Social Justice: 
Exploring the Potential of Experiential and Transformative 
Teaching and Learning Through Social Work Podcasts, 39 
SOC. WORK EDUC. 849 (2020);  Brigid E. Vance, Finding 
Their Voice: Student Podcasts on the East Asian Collection at 
Lawrence University's Wriston Galleries, 54 HISTORY
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level, the articles are quite general and do not 
specifically contain detailed pedagogical guidance.42 
One notable study conducted by Marketing scholars 
in which podcast cases were assigned throughout a 
Marketing MBA course revealed that the students 
preferred the use of podcast assignments over 
traditional lecture content.43 In the study, students 
were assigned a weekly podcast and assigned content 
from a text.44 In class, students engaged in podcast-
related discussions.  Since  podcast content is free 
and easily accessible, the researchers hypothesized 
that students would be more likely to come to class 
prepared and engage in class discussions.45 Student 
feedback through an end-of course survey confirmed 
this.46 As will be discussed below, student feedback 
(through reflection papers) in undergraduate Legal 
Environment classes assigning the Mr. Graham and 
the Reasonable Man  podcast has also been 
favorable.  With so many podcasts on legal topics 
available for free, it is a relatively simple 

TEACHER 671 (2021);  Justin Berk, et. al., Twelve Tips for 
Creating a Medical Education Podcast, 42 MED. TEACHER
1221 (2020). 
42 See, e.g., Tips for Teaching with Podcasts, 
https://teachingwithpodcasts.com/broad-tips-for-teaching-
with-podcasts/ (last visited January 26, 2022); How to Use 
Podcasts in the Classroom,
https://blog.edpuzzle.com/edtech/podcasts-in-the-classroom/ 
(last visited January 26, 2022). 
43 VanMeter, et al., supra note 36. 
44 Id. at 143. 
45 Id. at 144. 
46 Id.  
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enhancement which generates interest and 
engagement.47 

IV. CLASSROOM APPLICATION OF A PODCAST

A. LEARNING OBJECTIVES

After listening to the Graham podcast and 
completing the associated assignments, students will 
be able to: 

1. Define the levels of the Federal court
system.

2. Describe how a lawsuit commences and
proceeds through the appellate process.

3. Understand the role of precedent in our
legal system.

4. Define the concept of reasonableness and
how this concept evolved in our legal
system.

5. Distinguish between civil and criminal
cases.

6. Describe federal statutes and
Constitutional amendments and the role of
the Supreme Court in interpreting these.

7. Understand the informative value of
podcasts in general.

8. Synthesize a real-life case into various
topics taught in an introductory Business
Law or Legal Environment of Business
course.

47 Appendix C, infra, contains additional legal podcasts suitable 
for legal studies in business courses. 
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 While the current generation of college 
students is familiar with social media and the digital 
world for entertainment purposes, observations by 
the author indicate that when to comes to using 
technology for educational purposes, they are not as 
proficient. Thus, introduction of an educational 
podcast to this age group can demonstrate the 
informative and inspirational value of technology. 
With proper instruction and step by step guidelines 
on accessing content, students have the tools to 
access the vast array of available podcasts.  The 
Graham podcast is utilized throughout this section as 
an illustration.  However, the instructor can apply 
these instructions to incorporate other enriching 
podcasts into course content. 

 To motivate students to listen to the podcast 
so that classroom discussions are productive, some 
type of incentive is recommended.  Appendix A 
contains two suggested assessments, both of which 
have been incorporated into the author’s courses over 
the past three years.  The first assessment is a brief 
(five-to ten-question) multiple-choice quiz on the 
podcast. This is not intended to be difficult, but rather 
to ensure that the students listen to the podcast. 
Allowing the quiz to be open note will alleviate 
anxiety about forgetting the podcast and performing 
poorly. Generally, the podcast is assigned on the first 
day of class to allow students sufficient time to listen 
to it.  The quiz is administered the second or third 
week of the course, prior to beginning the chapters 
on court systems and court procedures which are 
generally covered in the first few weeks of a typical 
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Legal Environment course.  The second assignment 
is a reflection  in which the students write a one-to-
two-page paper on the podcast.  This is generally due 
later in the semester and is an excellent supplement 
to a course grade for those who may not have 
performed well on exams. 

 The Graham podcast is intended for use 
throughout a typical semester of an introductory 
Legal Environment/Business Law course.  Ideally, 
the podcast should be introduced and access 
explained sometime during the first or second week 
of the course.  At this time, students should be 
notified of any assignments or assessments tied to the 
podcast.  One way to generate interest in the podcast 
is to briefly explain what happened to Graham during 
his encounter with the Charlotte police.  This usually 
piques their interest in the assignment. 

The first unit where the Graham podcast is 
relevant is the study of the Constitution and 
precedent as a source of law.  The podcast details the 
previous standard of review for police conduct 
(malicious intent) and explains how the Supreme 
Court adopted the standard of reasonableness.  It 
includes a thorough discussion of the various 
Constitutional amendments which were considered 
in the case and why the Supreme Court applied the 
Fourth Amendment. The use of the reasonableness 
standard in subsequent cases involving police 
conduct reinforces how one case impacts others 
through precedent. 

 The next course topic where the instructor 
can refer to the podcast is the study of the U.S. Court 
system, jurisdiction, and civil procedure.  The 
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podcast begins with an interview of Graham’s trial 
attorney, his filing of the initial lawsuit, and his 
discussion of the appeal to the U.S. Court of Appeals.  
The decision to appeal to the Supreme Court only 
occurred after Gerry Beaver offered pro bono 
representation, which demonstrates the cost of 
litigation and how it affects the decision to pursue a 
case. 

 The use of the podcast as a common thread 
through diverse course topics does not end with the 
above.  The concept of reasonableness and the 
reasonable person permeate both negligence and 
contract law.  In Mr. Graham and the Reasonable 
Man students gain an understanding of the 
development of this concept through a lively 
discussion. The idea of the “average man” 
(subsequently ‘reasonable man” or “reasonable 
person”) originated with Adolphe Quetelét, a 
Belgian mathematician and astronomer, and 
eventually was adopted in the English common law 
system.48 The podcasters then delve into the idea of 
a village full of various reasonable men in various 
professions developed in English common law.49 

48 Mr. Graham and the Reasonable Man, supra note 2, at 
15:50. 
49 As excerpted from the Graham podcast: “But this 
reasonable person, it’s one of the longest established fictional 
characters that exists in what is known as, like, the legal 
village, where you have these other little characters.  Like, it 
starts with the reasonable person, and then you start -- you get, 
like, a slew of these other --these other characters that come 
out of that, which is -- I have a little list.  There’s the ordinary, 
prudent man of business, the officious bystander… There is 
the fair-minded and informed observer.  There’s the 
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      As stated previously, the podcast covers 
events leading to the Black Lives Matter movement: 
police interactions resulting in the well-publicized 
deaths of African American individuals.  Students 
may be surprised to learn from the podcast that even 
under the standard of reasonableness from the 
Graham ruling, plaintiffs  in civil lawsuits rarely 
prevail against police and in criminal cases, the 
police are usually acquitted. 

      Throughout each of these units, the instructor 
integrating this podcast should initiate classroom 
discussions, or “pair and share” group discussions. If 
time permits, relevant portions of the podcast can be 
replayed in class. 

 Over the three years in which this instructor 
has assigned the Graham podcast, student response 
has been overwhelmingly positive. Student 
reflection papers were first assigned in the fall 2020 
semester to three large sections ( of approximately 80 
students each) of Business Law I. Three more large 
sections were taught in spring 2021 (approximately 
70 students each).  Students were instructed in class 
to be honest regarding their impressions of the 
Graham podcast and were told that their opinions 
would not adversely affect their grade.  In their 
podcast reflection papers, almost all students wrote 
that the podcast helped them to understand topics 
covered in the course: the levels of the  U.S. court 
system, Constitutional amendments, the difference 

reasonable juror.  There’s the reasonable parent, there’s the 
reasonable landlord, there's a reasonable neurosurgeon, a 
reasonable civil engineer.” Mr. Graham and the Reasonable 
Man, supra note 2, at 19:48. 
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between civil and criminal law, and the concept of 
reasonableness.  The student comments below are 
representative of the comments in the hundreds of 
assignments submitted over the 2020-2021 academic 
year: 

The information that struck me 
the most was the relation to this 
course’s ethics principles, and how 
our system operates using a 
“reasonable” individual as a 
measurement. The podcast helped to 
paint a picture for me and helped me 
to understand how the court system 
uses a “reasonable” person to 
benchmark or measure how a normal 
person would act in each 
circumstance. 

The podcast done by More Perfect 
did a great job of not just teaching 
about the case but almost bringing it 
to life with the voices to make it sound 
like the case was happening in front 
of us.  The podcast also did a good job 
teaching of the history of the 
reasonable person which was known 
as the reasonable man when it was 
first created in British courts in 
Europe in 1837.  One thing I enjoyed 
was how the hosts really brought to 
light of the so called “reasonable 
man” and how objective it can really 
be. 
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      A comment repeated by many students was 
their surprise that even after the case was remanded 
for a new trial by the Supreme Court, Graham still 
lost: 

The overall thing that amazed me 
about the court case Graham v. 
Connor was even with the Supreme 
Court creating the ruling for the 
reasonable person, Graham still lost 
in court using that exact thing to 
protect him and be able to win the 
case against the Charlotte police 
department. 

      Quite a few students commented in their 
reflection assignments that the result in Graham, and 
the result in subsequent police conduct cases, 
indicates that the legal system can be unfair or 
corrupt.  Since the podcast reflection was not due 
until the end of the semester, it would have been 
beneficial to explore this in a carefully guided class 
discussion earlier in the semester.50 

It is noteworthy to mention that if the 
experience of teaching during the pandemic and 
pivoting to online or hybrid formats has taught us 
anything, it is that we should not rely completely on 
traditional lecture format.  We must be prepared to 
switch modalities should the need arise. 
“Transforming a traditional course to online is like 
adapting a novel to a screenplay.  The story is the 
same, but the way we tell it is quite different.  With 

50 See Appendix B, No. 5 questions, infra. 
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a little forethought and a lot of hard work, we can do 
more than just change the delivery modes of our 
courses.  We can transform them into shining 
examples of quality hybrid or online education.”51 
Having a ready collection of podcasts helps us to 
“curate” our courses with interesting content.52 As a 
bonus, it prepares us for unexpected disruptions of 
face-to-face meetings due to inclement weather, 
illness, or even a global pandemic. 

V. CONCLUSION

Integration of podcasts into legal studies in 
business courses allows students to connect content 
to timely issues while engaging students in active 
learning.53  Assignment of the Mr. Graham and the 
Reasonable Man podcast in past courses has 
produced lively discussion and comments from 
students on how interesting they found it to be.  In 
their reflection papers, students commented that the 
podcast reinforced key course concepts and 
increased their understanding. In the future, the 
author plans to assign reflection papers earlier in the 
semester, determine common themes regarding 
student impressions, and incorporate these into class 
discussions.  Additional podcasts are planned to be 
assigned in future graduate MBA Ethics courses as 
well as the current undergraduate Legal Environment  
courses.  Many podcasts are available for free to 

51 Michael R. Koval, Legal Environment De-Densified, Making 
it Work by Letting Them Go, 23 ATLANTIC. L. J. 64, 65 (2021). 
52 Id. at 79. 
53 VanMeter, et al., supra note 36, at 146. 
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enhance and reinforce course content.  The guidance 
contained herein can be adapted to apply to any 
podcast to enrich course content.  An additional 
benefit is that  students might be inspired to listen to 
more educational podcasts after they have been 
exposed to ones as interesting and relevant as 
Graham. 



ATLANTIC LAW JOURNAL, VOLUME 25 

93 

APPENDIX A : ASSIGNMENT AND QUIZ 
INFORMATION

Podcast Assignment: More Perfect Podcast, 
Season 2, Episode 10 Mr. Graham and the 
Reasonable Man (episode aired November 30, 
2017) 

      Listen to the podcast, which may be accessed 
on your phone’s podcast apps or by going to the 
following link and scrolling down through the 
episodes (you must click “load more episodes” at the 
bottom of the page) until you reach the episode for 
November 30, 2017: https://www.npr.org/podcasts/ 
481105292/more-perfect 

1. There will be a 10-question multiple- choice
quiz on the podcast.54 This will consist of
factual questions that you will know if you
listen to the podcast and take some general
notes. You may refer to your notes while
taking the quiz.

2. By the due date, as noted in the Course
Outline, you should complete a one-page
written reflection on the podcast and upload
it into the course drop box.  In your reflection,
you should answer the following:

54 The podcast quiz may administered online or in class.  Since 
the author teaches large sections of Legal Environment courses 
(80-100 students), a self-graded online quiz is more efficient, 
but still ensures that most students have listened to the assigned 
podcast. 

https://www.npr.org/podcasts/
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a. Which statement or fact stood out the
most to you, and why?

b. What did you learn about our legal
system from the podcast?

c. Do you think that listening to the podcast
helped explain some of the things we
covered in the course, such as the
structure of the U.S. Court System, the
concept of “the reasonable person,” the
difference between civil and criminal
cases, and the application of precedent?
Why or why not?

3. Throughout the course, we will be referring
to this podcast and utilizing it during class
discussions and exercises.

Quiz (answers are underlined): 

1. Before the U.S. Supreme Court ruled that the
"reasonableness" standard applied to police
conduct in the Graham case, what standard
was applied when evaluating police conduct
(especially in Graham's first trial)?
a. Americanism
b. malicious intent
c. premeditation
d. negligence

2. Mr. Graham had what type of illness?
a. Tuberculosis
b. Epilepsy
c. HIV
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d. Type 1 diabetes

3. The U.S. Supreme Court sent the case back
for a new trial after its decision. What
happened in the second trial?
a. Graham lost again even though the

standard of "reasonableness" was applied
to the police conduct.

b. The case was never re-tried.
c. The case was settled before the second

trial.
d. Mr. Graham was awarded $1,000,000.

4. (You might wish to refer to your notes from
Chapter 1 for this question.) The use of the
"reasonableness" standard to subsequent
court cases involving police conduct since
the Supreme Court decision relates to the
application  of______________.
a. jurisprudence
b. precedent
c. statutes
d. ethics

5. How did Mr. Graham sustain his injuries
which resulted in his lawsuit?
a. His friend crashed the car during a police

chase.
b. He was handcuffed and thrown to the

ground.
c. He was choked.
d. He was shot.
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6. What did Supreme Court Justice Thurgood
Marshall ask during oral argument of the
case?
a. "Why did you put him in jail?"
b. "How many officers were present at the

arrest?"
c. "What was he doing that was so violent

that he had to be handcuffed?"
d. "How many people robbed the store?"

7. Where did the concept of "reasonableness" or
"averages" in the law originate?
a. a French judge
b. a Belgian mathematician
c. the King of England.
d. The U.S. Supreme Court.

8. What did Mr. Graham and his friend drive to
the convenience store to purchase?
a. orange juice
b. hoagie
c. soda
d. milk

9. How many US Supreme Court justices
agreed with the majority decision in the
Graham case?
a. 8 out of 9.
b. All 9 ruled in favor of Graham (the

decision was unanimous).
c. 7 out of 9.
d. 5 out of the 9.
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10. In which city did the incident involving Mr.
Graham and the police take place?
a. Minneapolis, MN
b. Washington, DC
c. Charlotte, NC
d. San Francisco, CA

APPENDIX B: TEACHING NOTES 
SUGGESTED DISCUSSION QUESTIONS, 

ANSWERS, AND GUIDANCE 
For smaller classes, the entire class can 

participate with the instructor guiding the discussion. 
For larger classes, the students may be divided into 
groups of four to five and then summarize their 
discussion to the entire class (“pair and share”).  

1. For coverage of sources of the law (the
Constitution; statutory law, case law):
a. This podcast discusses three sources of law

we covered in class. What are they? The
Constitution, case law, and statutory law.

b. Specifically, which statute was alleged to
have been violated in Graham’s case? 42
U.S.C. §1983 (civil deprivation of civil
rights).  The instructor can guide the students
on how to look up this statute and its contents
to read it in class as an example of a federal
statute.

c. Which portions of the United States
Constitution were discussed in Graham’s
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case?  The Eighth Amendment (cruel and 
unusual punishment), The Fourth 
Amendment (unreasonable searches and 
seizures), and the Fourteenth Amendment 
(due process).  The instructor can guide the 
class while they read these Constitutional 
amendments and generally discuss the 
Constitution as a source of law in the U.S. 
legal system. 

d. How does the Graham case demonstrate how
the courts make law?  Here, the students can
be guided through the case as it progressed
from trial through the appeals, and how the
Supreme Court ruled that the
“reasonableness” standard applied when
evaluating police conduct.  Students can be
reminded that the case was then remanded to
the Western District of North Carolina for a
second trial, in which the jury was instructed
to apply the standard of reasonableness.

2. For coverage of the United States Court
System:
a. In which court was Graham’s civil lawsuit

initially filed?  United States District Court
for the Western District of North Carolina.
Here, the instructor can access the websites
(or have students access them)  for that court
and the District Court for the jurisdictions
where the students reside.  Use these court
examples to illustrate what is meant by
“original jurisdiction.”  Using the rules for
jurisdiction covered in class, why do you
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think this court had jurisdiction over 
Graham’s case?  Remind the students to 
recall the general rules of jurisdiction and 
venue from their texts.  Since the case 
involved a federal statute and the 
Constitution, the federal courts had 
jurisdiction.  In terms of venue, the incident 
occurred in Charlotte, NC, by Charlotte 
police officers, against a Charlotte resident.  

b. After the first trial, which appellate court then
heard Graham’s case?  (The United States
Court of Appeals, Fourth Circuit. The
instructor can guide the students to access
the website for this court and explain how the
U.S Courts of Appeal function as an
intermediate appellate court.  Compare this
to the state intermediate court of appeal in
the students’ state.

c. Why do you think the United States Supreme
Court granted certiorari to consider Graham’s
appeal?  As stated in the podcast, courts were
applying different standards in cases such as
these. Some were applying “malicious
intent,” others applied the reasonableness
standard.  In cases in which there are various
rulings by lower courts, the Supreme Court
may grant certiorari to rule definitively.

d. What did the Supreme Court decide, and
what happened to the case after that?  Did the
result surprise you?  See the analysis in Part
II of this article. Students are often surprised
that even though Graham prevailed as an
appellant, he lost at the second trial.
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3. For coverage of the steps in a civil lawsuit:
a. The podcast begins with an interview with

Graham’s attorney, Woody Connette, and his
initial steps in filing this civil lawsuit.  What
are some differences between civil cases, like
Graham v. Connor, and criminal cases?  Here
an instructor can reinforce the basic
differences, such as the purpose of civil vs.
criminal cases, the pretrial procedures, and
the burdens of proof in civil and criminal
trials.

b. Graham claimed he was injured because of
the actions of the Charlotte police officers.
What could he recover in a civil case if
successful?  Compensatory damages
including lost wages, medical expenses, pain
and suffering, and emotional distress are
recoverable.  In some jurisdictions, punitive
damages are recoverable if the conduct was
found to be especially outrageous.

c. Could the police officers in Graham’s case
have been charged with a crime?  If you
believe so, with which crime[s] could they
have been charged?  Here students generally
name various types of criminal assault, false
imprisonment, and reckless endangerment as
possible criminal charges.

4. For coverage of the concept of reasonableness
in the law:
a. According to the podcast, how did the

concept of the reasonable man (now referred
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to as the reasonable person) develop in the 
English and then United States legal 
systems?  How was the concept initially 
developed and by whom?  See Part IV and 
footnote 48 (pinpointing the place in the 
podcast) for discussion of the development of 
the reasonable man standard. 

b. In tort law, and in particular, negligence law,
the concept of the reasonable person and
reasonableness is significant.  How is the
concept of reasonableness used when
evaluating whether negligence has occurred?
This question ties in the podcast to a unit on
tort law. Reasonableness is examined when
evaluating the duty the defendant owes to a
plaintiff, and whether that duty was
breached.

c. In the podcast, the commentators use the
analogy of a village or trolley full of
reasonable people from various professions
(barber, etc.).  How is this applied in
evaluating negligent conduct?  The trolley
analogy applies in specialized negligence
cases.  Would a reasonable barber have cut
off your ear when giving you a haircut?
Would a reasonable physician have
amputated the wrong limb?

d. In which other areas of the law have we
encountered the concept of reasonableness?
Reasonableness can also be found in contract
law (the objective standard of contracts),
criminal law (self-defense, for example), and
intentional torts such as assault (did the
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plaintiff have a reasonable apprehension of 
contact?) 

5. For coverage of police conduct cases, racism:
a. At the end of the podcast, there is a discussion

of other cases in which African American
individuals were injured or killed during
police encounters.  Even using the
reasonableness standard in the criminal and
civil proceedings against the officers, the
podcast states that the police are often not
convicted or found liable.  Why do you
believe that is so? Students often point to the
unfairness of the judicial system or the
brutality and racism of some police officers.
While these are valid points it can be a
challenge to have them look at it from the
point of view of the officers , who often must
make a split-second decision.

b. This podcast was first aired prior to George
Floyd’s death in Minneapolis, in which
Officer Derek Chauvin caused him to
asphyxiate by keeping him on the ground
while kneeling on his back.  In Chauvin’s
trial, the standard of reasonable use of force
by the police was applied.  The jury convicted
Chauvin of second and third-degree (felony)
murder.  What do you believe was different
about George Floyd’s case? Most students
suggest that in Floyd’s case, there were
videos and witnesses, so that everyone could
see how the events transpired. There was no
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question regarding the egregiousness and 
unreasonableness of Chauvin’s actions. 

c. What did the Supreme Court mean when they
wrote “The ‘reasonableness’ of a particular
use of force must be judged from the
perspective of a reasonable officer on the
scene, rather than with the 20/20 vision of
hindsight.”?  Do you agree or disagree with
this statement? Here the instructor can ask
students to recall the portion of the podcast
which covered police training on when to use
deadly force and how difficult those decisions
can be.

Note: Each of the above questions in 
number 5 might elicit some emotional, and 
perhaps controversial responses. Students 
should be reminded that it is acceptable to 
respectfully disagree, but personal attacks 
are not tolerated. This instructor has noticed 
that many students are reluctant to offer their 
opinions in class but articulate impassioned 
views when writing about police conduct in 
their reflection papers. 

APPENDIX C: (ADDITIONAL PODCASTS FOR 
LEGAL STUDIES IN BUSINESS COURSES) 

       From the More Perfect podcast series, 
pertaining to the United States Constitution: 
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• Adoptive Couple v. Baby Girl (June 17, 2016)
-Statutory interpretation, Native American
Rights. The case involves a baby, adopted by
a white couple, whose natural father had
some Native American ancestry, and used a
federal statute to seek return of the baby to
him.

• The Imperfect Plaintiffs (June 28, 2016) and
The Architect (December 7, 2017) -How
attorneys select a “perfect plaintiff” for issues
they wish to bring to the courts.

• Kittens Kick the Giggly Blue Robot All
Summer -analyses the case and significance
of Marbury v. Madison.

• Sex Appeal (November 23, 2017) -Equal
Protection Clause, sex discrimination,
reverse discrimination.  The case was argued
before the Supreme Court by Ruth Bader
Ginsburg when she was an attorney for the
ACLU and the podcast contains portions of
the oral argument.

• One Nation, Under Money (January 30,
2018)- Discusses the importance of  the
Commerce Clause.

• Citizens United (November 2, 2017)- This
podcast focuses upon Justice Kennedy who
wrote the majority opinion and his “singular
devotion to the First Amendment.”

  Other legal podcast resources  (these are 
accessible online or through Google Play, Apple 
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Podcasts, Spotify, or other podcast streaming 
services): 

• Law School Toolbox Podcast,
https://lawschooltoolbox.com/podcast/.
While geared towards law students, several
of these short (15 minute) podcasts break
down legal concepts and explain them in a
simple, relatable manner.  Podcasts of
interest for legal studies in business include
negligence, property crimes, real property,
and hearsay.

• Voir Dire: A Law Blog,
https://lawschooltoolbox.com/podcast/.
Scott Reisch, a criminal attorney explains
criminal cases in the news and provides
updates.

• Law 360® Pro Say Podcast,
https://www.law360.com/podcasts.  A
myriad of legal topics, described on the
website as “a weekly podcast from Law360,
bringing you a quick recap of both the biggest
stories and the hidden gems from the world
of law.”

• Bloomberg Law,
https://www.bloomberg.com/podcasts/series
/law. Current events and cases are analyzed
by legal experts and scholars.

• Common Law,
https://www.law.virginia.edu/commonlaw.
This podcast series, sponsored by the
University of Virginia Law school and
geared towards non-lawyers, explores “how
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law shapes society, how we shape law and 
why we should all care.” 

• Lehto’s Law,
https://www.stitcher.com/show/lehtos-law.
Hundreds of short podcasts by consumer-law
attorney Steve Lehto, with interesting titles
such as Never Sell your Car to a Relative, and
All You Can Eat Place Kicks Out Man Who
Ate Too Much.

• Legal Beagle Podcast,
https://anchor.fm/legalbeagle. Personal
injury focused, geared towards the non-
lawyer.
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USING A LEGAL ENVIRONMENT OF 
BUSINESS APPROACH FOR TEACHING 

ELDER LAW TO HEALTHCARE 
ADMINISTRATORS 

DONALD MONG* 

I. INTRODUCTION

This Article provides a mechanism for introducing 
elder law into a healthcare administration law course. 
Those components may prompt some readers to 
question why legal business educators should 
concern themselves with elder law and healthcare 
administration.  Three converging factors require our 
familiarity with those matters as teaching evolves to 
match America’s evolving economy:  First, with 
over 20 million employees, healthcare-related fields 
have become America’s largest business sector.1  
Second, as a result, business schools have begun 

* J.D., M.B.A., Associate Professor of Business, Slippery
Rock University of Pennsylvania.
1 Earlene K.P. Dowell, Healthcare Still Largest U.S.
Employer: Census Bureau’s 2018 Business Patterns Provide
Data on Over 1200 Industries, U.S. CENSUS (2020),
https://www.census.gov/library/stories/2020/10/health-care-
still-largest-united-states-employer.html. (last visited Apr. 9,
2022).
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offering law courses specifically targeted at 
healthcare administrators.2  Third, with America’s 
population of people over the age of sixty-five soon 
reaching 80 million, elders have become healthcare’s 
fastest-growing customer base.3  Taken together, 
those factors mean that today’s legal business 
educators must prepare to teach relevant elder law in 
courses that educate healthcare administrators. 
What, then, do educators need to know about how 
elder law affects healthcare administration, and how 
to convey that knowledge to students? 

We can begin to answer those questions by 
remembering that the focus of legal business 
educators must remain on the business side of 
healthcare administration.  We can leave the medical 
side to clinicians and the policy side to public-health 
departments.  Our job is to convey to healthcare 
administrators how elder law affects the daily 
business functions of their healthcare facilities.  Part 
One of this Article looks at five, non-exhaustive 
examples of those effects.  Part Two explains how to 
use our legal environment of business heritage to 
teach each of the five examples.  The integrative, 

2 Donald R. Mong, Developing the Legal Environment of 
Healthcare Course, 18 ATL. L.J. 84, 84 (2016). 
3 Administration on Aging, 2020 Profile of Older Americans, 
U.S. DEP’T OF HEALTH AND HUM. SERV. 1, 5, 16–17 (2021),
https://acl.gov/sites/default/files/Aging%20and%20Disability
%20in%20America/2020ProfileOlderAmericans.Final_.pdf. 
(last visited Apr. 9, 2022).  The report predicts 80.8 million 
elders by 2040 and cites the high percentages of elders 
requiring healthcare. 
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manager-oriented nature of the legal environment of 
business heritage can be a refreshing change from 
healthcare administration’s own teaching heritage, 
which has been described as black letter, isolated, 
and significantly lagging behind other disciplines in 
terms of integration.4     

In the first example of Part One, I explain 
how government reimbursements to healthcare 
facilities are affected by the legislative schemes of 
the Older Americans Act (OAA), the Medicare Act, 
and the Medicaid Act.5  In the second example, I look 
at how those laws dramatically changed elder 
financial behavior and affected facility revenues in 
broader ways.  The third example is focused on how 
elder law’s quality-of-life advocacy affects 
healthcare facilities.  In the fourth example, I explain 
the effects on healthcare facilities from elder 
capacities to contract for services and consent to 
treatments.  The final example is focused on legal 
implications to healthcare facilities from the number 

4 David J. Wexler, Training in Law and Behavioral Sciences: 
Issues from a Legal Educator’s Perspective, 8 BEHAV. SCI. & 
L. 197, 199 (1990); Wendy E. Parmet & Anthony Robbins, A
Rightful Place for Public Health in American Law, 30 J.L.
MED. & ETHICS 302, 302 (2002); Marshall B. Kapp, Teaching
Health Law: Health Law Teaching in Medical Schools:
Balancing the Different Roles, 38 J.L. MED. & ETHICS 863,
863 (2010); Mong, supra note 2, at 89–90.
5 Sia Arnason, Daniel G. Fish & Ellen Rosenzweig, Elder Law
and Elder Care, 34 J. GERONTOLOGICAL SOC. WORK 3, 3–4
(2001); David M. English, The Impact of Uniform Laws on the 
Teaching of Trusts and Estates, 58 ST. LOUIS U. L.J. 689, 704 
(2014).  The Medicaid Act amended the Social Security Act.   
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of elders who are increasingly becoming part of the 
facilities’ own workforces. 

Part Two is written from the viewpoint that 
the teaching tenets of legal environment of business 
can guide our teaching of elder law.  I show how 
particular tenets apply at each stage as we teach the 
five examples from Part One.  Some of those tenets 
are very long-established.  For instance, the 
legislative focus that I use to teach the first example 
was used by the first legal studies professor in the 
first business school.  Subsequent tenets include 
focusing on the transactions of real-world 
companies, relating legal topics like contracts and 
torts to those functions, and integrating other 
business disciplines like marketing, financial 
management, and employee management into legal 
learning. Part Two concludes with a discussion of 
how I introduced the five examples into my own 
healthcare-administration-law classroom in Fall 
2021 and Spring 2022, and how students reacted.  

II. PART ONE:  FIVE EXAMPLES OF HOW ELDER
LAW AFFECTS HEALTHCARE ADMINISTRATION

Before we can proceed to the pedagogy of 
teaching in the second part of this Article, we must 
begin with the substance of what is to be taught. 
Legal business educators may have varying degrees 
of familiarity with elder law topics and their effects 
on healthcare administration, so the following five, 
non-exhaustive examples provide a survey of those 
effects. 
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A. Example One: The 1965 Legislation

Since elder law emerged within two decades 
after the 1965 passage of the OAA, the Medicare 
Act, and the Medicaid Act,6 we must understand the 
interlocking legislative schemes of those laws. 
Those schemes directly impacted healthcare-facility 
revenues by enabling direct government 
reimbursements to the facilities for elder healthcare 
services.  Legislative intent of the three 1965 laws 
was to provide a continuum of elder healthcare 
services.7  Thus, the OAA generally focused on 
preventative care like nutrition and social 
engagement.8 Medicare generally focused on acute 
care like doctors and hospitals.  And Medicaid 
generally focused on long-term care like nursing 
homes.9  For facilities to receive reimbursements, 

6 Arnason, Fish & Rosenzweig, supra note 5, at 3–4. 
7 See, e.g., Donald E. Gelfand & William Bechill, The 
Evolution of the Older Americans Act: A 25-Year Review of 
the Legislative Changes, 15 GENERATIONS 19, 19 (1991);
Arnason, Fish, & Rosenzweig, supra note 5 at 4; Marilee 
Driscoll, Medicaid Planning Primer for Financial Advisers, 
58 J. FIN. SERV. PRO. 65, 65 (2004); Barry Kozak, ERISA 
Benefit Statements of the Future: The Need to Explain the 
Cost of Retirement, Including Out-Of-Pocket Medical and 
Long-Term Care Expenses, 39 J. PENSION PLAN. & 
COMPLIANCE 1, 18–21 (2014). 
8 See Gelfand & Bechill, supra note 7 at 19; Jeanette C. 
Takamura, Getting Ready for the 21st Century: The Aging of 
America and the Older Americans Act, 24 HEALTH & SOC.
WORK 232, 233 (1999); Driscoll, supra note 7, at 68. 
9 Kozak, supra note 7, at 23, 37. 
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individual elders must meet strict requirements for 
inclusion in each respective government program.  

Today, the OAA funds programs to provide 
elders with healthcare-related services like Meals on 
Wheels to stave off nutrition-related illnesses, senior 
centers to stave off illnesses from isolation and 
inactivity, and transportation services to stave off 
illnesses from elders not getting to doctors’ 
appointments, grocery stores, and the 
aforementioned senior centers.  The OAA also 
mandates ombudsmen in each health-care facility to 
advocate for elders and prevent elder abuse.10  
Administratively, OAA funding flows through each 
county’s Area Agencies on Aging program.11 

Medicare and Medicaid are the second and 
third prongs of the government’s network for elder 
health care.  Laymen often lump the two together, but 
there are distinct differences in legislative origins, 
qualifications, and coverages.12  Medicare focuses on 
acute healthcare needs by reimbursing providers like 
doctors, hospitals, and pharmacies.13  Medicaid, on 
the other hand, focuses on long-term health-care 
needs by reimbursing providers like nursing homes 
and home-care services to keep elders out of nursing 
homes.14  Elder eligibility requirements for Medicare 
and Medicaid are quite different.15 

10 Takamura, supra note 8, at 233. 
11 Gelfand & Bechill, supra note 7 at 20. 
12 Driscoll, supra note 7, at 68. 
13 Kozak, supra note 7, at 18–21. 
14 Id. at 66. 
15 Id. at 18–21, 66, 68. 
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Most elders qualify for Medicare simply by 
turning 65 and registering.  Medicare then becomes 
the exclusive primary payor for the acute health-care 
needs of those elders.16  These mandated and 
universal coverage provisions were included in the 
1965 legislation for two reasons:  The first reason 
was a 1960’s push against stigmatizing poorer elders 
as being needy.17  The second reason was to include 
enough healthier elders in the overall coverage pool 
to make the system financially workable.18  Medicare 
was similar to the earlier Social Security Act in that 
both programs would receive revenue from the 
mandatory payroll deductions of virtually all non-
elders and then disburse benefits after those 
individuals became elders. 19  Fewer expenditures 
from Social Security for short-lived retirees would 
offset greater expenditures for longer-lived retirees.  
Likewise, fewer expenditures from Medicare for 
healthier elders would offset greater expenditures for 
sicker ones.   

After retirement, many elders pay no further 
premiums for Medicare coverage of in-patient 
hospital services.20  However, those elders who had 
insufficient payroll deductions before retirement do 

16 Id. at 23. 
17 See Robert H. Binstock, From the Great Society to the 
Aging Society--25 Years of the Older Americans Act, 15 
GENERATIONS 11, 11–13 (1991). 
18 Dalmer D. Hoskins, U.S. Social Security at 75 Years: An 
International Perspective, 70 SOC. SEC. BULL. 79, 81–82. 
(2020). 
19 See Id.  
20 Kozak, supra note 7, at 23. 
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pay such premiums.21  Both types of elders must then 
pay additional premiums if they wish to receive 
coverage for out-patient services like doctor visits.22  
Coverage for prescription drugs requires still more 
premiums, but excludes certain healthcare services 
and reimburses only 80% of others.23  The elder must 
either pay the remaining cost out-of-pocket or 
purchase private Medicare Supplement insurance. 
Some elders elect instead to purchase Part C 
Medicare plans, which provide additional benefits, 
but which have their own limitations and pitfalls like 
lifetime coverage limits.24  While Medicare can be 
tricky, it is at least based on uniform laws throughout 
the country.  No such luck is had when dealing with 
Medicaid. 

Medicaid funds long-term healthcare for 
those elders who have exhausted their personal 
financial resources.  Medicaid involves a complex 
mixture of federal and state authorities and funding 
streams, and that mixture results in state-by-state 
variations in both eligibility requirements and 
covered services.25  The federal government funds 
much of Medicaid, but the enabling federal 
legislation also gives to each of the 50 states 
considerable latitude in determining which specific 

21 Id. 
22 Id. at 27. 
23 Id. at 32. 
24 Id. at 29. 
25 David R. Okrent & Claudia T Salazar, Introduction to Elder 
Law, 12 J. RET. PLAN. 13, 15 (2009). 
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Medicaid services will be provided within that state 
and which elders will qualify for those services.26 

Some scholars see this provision of the 
Medicaid Act as a return to traditional 19th primacy 
of state laws on healthcare and indigent matters.27  
The federal government had earlier preempted that 
primacy during and after the Great Depression.28  
Social Security had been designed in 1935 to prevent 
elders from becoming poor after retirement, and 
Medicare had been designed in 1965 to prevent them 
from becoming poor from acute healthcare 
expenditures.  Medicare legislation continued Social 
Security’s funding scheme of universal payroll 
deductions throughout the United States.29  By 
contrast, Medicaid legislation contained much more 
deference to traditional state-by-state laws on caring 
for those who were indigent.30  Today, those indigent 
elders increasingly include middle-class elders who 
have become needy from requiring protracted 
healthcare.31  The resulting impacts on the revenues 
of long-term-care facilities have become substantial. 

B. Example Two: Elder Financial Behavior

26 Larry Polivka, The Decisive Role of the States in Aging 
Policy, 32 GENERATIONS 5, 5–6 (2008). 
27 Id. at 5. 
28 Hoskins, supra note 18, at 81–82. 
29 Id. 
30 Polivka, supra note 26, at 5–6. 
31 Mary Anne Case, When Someday Is Today: Carrying 
Forward the History of Old Age and Inheritance into the Age 
of Medicaid, 40 L. & SOC. INQUIRY 499, 501 (2015). 
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To understand those revenue impacts, which 
come from subsequent changes in elder financial 
behavior, we must first understand the three main 
ways in which healthcare facilities receive revenue 
in exchange for providing patient care.  One way is 
called fee-for-service, where the patient him/herself 
pays the facility for whatever services were provided 
to that patient.  The second way is called private 
insurance, where a private insurance company pays 
the facility for the healthcare services provided to 
that patient.  The third way is called government 
reimbursement, where a government program like 
Medicare or Medicaid pays the facility for the 
healthcare services provided to that patient.   

Private pay is a matter of private contract 
between the facility and the patient, and so the 
facility is free to charge the patient whatever rate the 
market will bear.  Private insurance is also a matter 
of private contract, but here the payment contract is 
between the facility and the insurance company, with 
the patient essentially a third-party beneficiary.  
Again, the facility is free to charge whatever rate the 
market will bear, but that rate is generally lower than 
in fee-for-service situations because private 
insurance companies have much more bargaining 
power against healthcare facilities than individual 
patients do.  The lowest rates of all generally come 
from government reimbursements because of the 
government’s even greater bargaining power against 
healthcare facilities and the government’s ability to 
limit reimbursements through regulations. 

Because of these rate differentials, healthcare 
facilities will generally receive more revenue for a 
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given healthcare service from elders who must pay 
for that service themselves than from elders who 
instead qualify for government reimbursement. 
Medicaid qualification in particular depends on how 
many personal financial assets a given elder 
currently holds.  Thus, that elder’s prior behavior in 
either conserving or consuming those resources will 
determine whether his or her healthcare bills will be 
privately paid or governmentally reimbursed.  If the 
latter, the healthcare facility will receive less 
revenue. 

To examine this effect in more detail, we first 
look at pre-1965 America.  Earlier Social Security 
legislation had only provided generalized pensions to 
those elders who had retired from mostly full-time 
jobs.32   It did not provide healthcare benefits to all 
elders.  Accordingly, pre-1965 elders were largely 
responsible for funding their own healthcare needs, 
and researchers have documented that era as being 
where elders saved throughout lifetimes to cover 
those healthcare needs.33  Elders of the 19th and early 
20th Centuries regularly transferred property to 
family members in exchange for what today would 
be called home healthcare services.34  In other words, 
the elder would convey the deed to a family 
homestead on the condition that adult children would 
provide room, board, and healthcare for the rest of 

32 Hoskins, supra note 18, at 81. 
33 Scott R. Severns, How Middle-Class Elders Plan Their 
Estates: An Elder-Law Attorney’s Perspective, 20(3)
GENERATIONS 69, 70 (1996); Case, supra note 31, at 504. 
34 Hendrik Hartog, Somedays, I Have Second Thoughts, 40 L.
& SOC. INQUIRY 519, 519, 522 (2015). 
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the elder’s life.  The elder would thereby bind the 
children into providing lifetime healthcare, and the 
children would bind the elder into transferring the 
homestead. 

 Meanwhile, healthcare was mostly a matter 
of private contract between the elder and the elder’s 
doctor.  Elders were paying for their own healthcare, 
and so great deference was given to each elder’s 
private healthcare choices.35  Some government-
sponsored healthcare existed for veterans and the 
indigent, but it was quite limited.36  Veterans care 
was a federal matter, while indigent care was left to 
state and local governments.37  Most importantly, the 
years between retirement, incapacity, and death were 
relatively short for most elders of that era, and so 
elders could receive most needed healthcare in their 
homesteads from family members.38 

If that scenario of short incapacities before 
death had continued, perhaps Medicaid would have 
evolved into the least-used prong of the 1965 elder 
healthcare continuum.  The OAA prong of nutrition, 
transportation, and social engagement would have 
helped to keep elders healthy, and the Medicare 
prong would have provided whatever acute 
healthcare was needed.  Medicaid would have been 
needed for relatively few elders.  However, the actual 
scenario turned out quite differently, with the long-
term-care costs of Medicaid now dominating the 

                                                             
35 Id. at 522; Case, supra note 31, at 504. 
36 Polivka, supra note 26, at 5; Hartog, supra note 34, at 528.  
37 Polivka, supra note 26, at 5. 
38 Hartog, supra note 34, at 522; Case, supra note 31, at 501. 
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financial aspects of the relationship between elder-
law and healthcare-administration.       

One reason was medical science.  While the 
1965 legislation was being passed, medical and 
technological advances were simultaneously 
increasing the numbers of years that Americans spent 
in elderhood.39  Post-1960s elders thus experienced 
many more years in what came to be called the “third 
age” between retirement and incapacity40 and the 
“fourth age” between incapacity and death.  One 
study estimated that 57 million Americans would 
pass 70 years of age by 2035 and determined that 
those passing 85 years of age would become its 
fastest-growing segment.41  Those elders were 
precisely the ones most likely to need long-term care 
and the ones most likely to have exhausted their own 
financial resources.   

As a result, Medicaid had to reimburse both 
more healthcare and, just as importantly, more 
expensive healthcare.42  In particular, much more 

39 Takamura, supra note 8, at 233; Harley Gordon, Financial 
Planners Risk Lawsuits for Failing to Recommend Realistic 
Plans for Long-Term Care, 18 J. FIN. PLAN. 50, 50 (2005); 
Thomas Richard Stasi, Reform That Understands Our Seniors: 
How Interdisciplinary Services Can Help Solve the Capacity 
Riddle in Elder Law, 45 UNIV. MICH. J. L. REFORM 695, 695 
(2012); Rebecca C. Morgan, What the Future of Aging Means 
to All of Us: An Era of Possibilities, 48 IND. L. REV. 125, 129, 
139 (2014). 
40 Dawn Carr, The Link Between Productivity and Resources 
in the Third Age, 34 AGEING INT. 154, 155 (2009). 
41 Gordon, supra note 39, at 50. 
42 Takamura, supra note 8, at 232-235; Gordon, supra note 39, 
at 50. 
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long-term care was required.43  Long-term healthcare 
includes constant attention from nurses and a variety 
of allied healthcare professionals and aides.  It also 
involves providing help with activities of daily living 
like feeding, bathing, toileting, and social 
interaction.44  Today, such care is provided less at 
home by family members and more in nursing homes 
by career healthcare professionals.45  Those 
professionals can easily cost $100,000 per year, 
rapidly depleting the personal financial assets of 
most elders and thereby qualifying them for 
Medicaid coverage.46  As a result, Medicaid has 
become the nation’s biggest payer for long-term 
care.47   

Nevertheless, both qualifying for Medicaid 
and determining which services it will reimburse are 
complex processes.  Medicaid only reimburses long-
term care provided by skilled nursing homes, not 
care provided by intermediate-care homes, personal-
care homes, or assisted-living facilities.48  Some 
states reimburse stay-at-home services through 
Medicaid waiver programs, and some do not.49  Each 
elder’s chance for Medicaid reimbursement thus 
depends on what commentators have termed not 

43 Morgan, supra note 39, at 132. 
44 Kozak, supra note 7, at 21. 
45 Hartog, supra note 34, at 529. 
46 Id. at 521, 526. 
47 Driscoll, supra note 7, at 65. 
48 Gordon, supra note 39, at 54; Okrent & Salazar, supra note 
25, at 16. 
49 Polivka, supra note 26, at 6; Okrent & Salazar, supra note 
25, at 15. 
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getting the “wrong disease at the wrong time.”50  
More bluntly, Medicaid reimbursement depends on 
how many personal assets each elder still holds when 
(s)he gets the “right” disease.  If that elder has too
many personal assets, (s)he does not qualify for
Medicaid.

Today’s elders behave quite differently in 
financial matters from pre-1965 elders.  To qualify 
for Medicaid funding of their long-term healthcare 
needs, today’s elders must first exhaust personal 
equity in their homesteads and other assets.51  If the 
elder waited until long-term healthcare was actually 
needed, Medicaid regulations required that the 
elder’s equity be used for as much privately paid care 
as possible before Medicaid reimbursements could 
begin.  To allow that equity to go instead to family 
members, elders had to avoid Medicaid’s five-year 
look-back period for asset transfers.  This is 
commonly accomplished by transferring homesteads 
and other personal financial assets to family 
members much earlier in life, well before any long-
term-care needs were anticipated.52  The strategy is 
reminiscent of how wealthier 19th Century families 
previously dumped their more indigent members on 
public poor houses.53    

One commentator characterized the strategy 
of today’s elders as trying to consume personal 

50 Driscoll, supra note 7, at 68. 
51 Case, supra note 31, at 521. 
52 Hartog, supra note 34, at 521, 526; Case, supra note 31, at 
502–504.  
53 Hartog, supra note 34, at 528. 
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resources early to qualify for government funding.54  
She contrasted that strategy with the strategy of 
earlier elders, who tried to conserve personal 
resources to avoid the perceived shame of 
government funding.55  The commentator 
emphasized that pre-1965 elders had very few 
options after personal financial assets were gone, 
whereas post-1965 elders could rely on Medicaid and 
a variety of other government benefits.  For non-
wealthy elders, maximum benefits could be obtained 
most often through voluntary impoverishment, 
followed by what the commentator termed the right 
institutional care at the right time.56  

Elder financial behavior was further affected 
by changing public perceptions of the elderly. 
Before the Great Depression, most elders tried to 
avoid the perceived shame of accepting government 
assistance for any needs, including healthcare.57  The 
Great Depression of the 1930s would begin to soften 
that perceived shame58 and increase the federal 
government’s role in funding elder healthcare.59  By 
1965, elders were generally viewed by non-elders as 
being “poor,” “frail,” and “deserving,” and so the 
federal government sought to build a social safety net 
for all elders, regardless of financial need.60 

54 Case, supra note 31, at 500. 
55 Id. at 500–501. 
56 Id. at 501. 
57 Severns, supra note 33, at 69–70; Case, supra note 31, at 
500-501.
58 Hoskins, supra note 18, at 80.
59 Polivka, supra note 26, at 5.
60 Binstock, supra note 17, at 11.



ATLANTIC LAW JOURNAL, VOLUME 25 

123 

Public perception would change again, 
however, as the percentage of elders in the 
population increased and strained government tax 
dollars.  Younger Americans began advocating for 
what was referred to as intergenerational equality in 
government appropriations.61  While many of 
today’s benefits remain accessible to all elders, 
others have shifted to more needs-based 
approaches.62  Those shifts have spurred elders to 
make sure they fall into each needs-based category.  
With today’s us-against-them mentality, 
considerable numbers of middle-class elders have 
more aggressively employed elder law attorneys to 
maximize government healthcare benefits.63  Those 
elder law attorneys have sharpened their usage of 
such tools as powers of attorney, revocable trusts, 
advance healthcare directives, long-term-care 
insurance, and Medigap insurance.64  

While this aggressiveness in depleting 
personal resources and qualifying for government 
reimbursements might be good for the elder, it might 
be less so for the healthcare facility.  Healthcare 
administrators would obviously prefer the higher 
private-pay rates from elders themselves over the 
lower Medicaid rates.  Some facilities are able to 
market exclusively to wealthier elders, or at least to 
capture as many middle-class-elder assets as possible 
by selling pre-long-term-care contracts before elders 

61 Id.  
62 Gelfand & Bechill, supra note 7, at 22. 
63 Arnason, Fish & Rosenzweig, supra note 5, at 5; Okrent & 
Salazar, supra note 25, at 13; English, supra note 5, at 703. 
64 English, supra note 5, at 703–704. 
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deplete assets.  In most cases, however, healthcare 
facilities have to forego higher private-pay rates for 
most elders in exchange for the much larger volumes 
of available Medicaid-qualified elders. 

C. Example Three: Elder Quality of Life During
Healthcare 

Prior to 1965, the legal needs of elders were 
not seen as particularly distinct from those of non-
elders.65  By contrast, today’s elders and their 
attorneys can use tools growing out of the 1965 
legislation and other elder laws to enhance the elder’s 
quality of life throughout healthcare treatments.  One 
important quality of life is the elder’s quality of 
financial life before Medicaid eligibility ever begins. 
For many elders, financial independence can mean 
never having to apply for Medicaid, either because a 
given elder has enough personal financial assets to 
privately pay for long-term care or, even better, 
because that elder never suffers a long enough period 
of incapacity before death to require long-term care.  
Yet, even for those elders who do require long-term 
care and Medicaid, quality of personal financial 
health beforehand can greatly ease the transition into 
Medicaid through sufficient private insurance 
policies.   

One financial planner wrote of the elder law 
attorney’s responsibility to ensure that clients were 
provided with overall plans for long-term care.66  He 
had seen far too many families who were 

65 Arnason, Fish & Rosenzweig, supra note 5, at 4. 
66 Gordon, supra note 39, at 50, 52. 
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inadequately counseled on the amount of private 
funding needed between the exhaustion of personal 
resources and the start of Medicaid funding.67  Other 
authors wrote about the limitations of long-term-care 
policies68 and the need for plain-language rules in 
their explanation.69  Still others urged all financial 
professionals to stay current on medical and 
sociological changes in elder aging processes,70 to 
use multiple asset-planning scenarios to guard 
against sudden or extended health changes,71 and to 
provide holistic, long-term counseling.72  Pre-
Medicaid financial counseling has become a key part 
of today’s elder law.73  Such financial counseling can 
benefit both the elder and the healthcare facility.  The 
elder gets enough private insurance assets to cover 
the gap before Medicaid funding begins, while the 
healthcare facility gets at least a few months of 
higher private-pay or private-insurance 
reimbursements during that period. 

For elders who are veterans, government 
pensions and the Veterans Administration (VA) 
healthcare system can also enhance financial quality 

67 Id. at 52. 
68 Kathy Brown Roberts, Paying for Long-term Care: Basics 
of Traditional and New Generation Hybrid Policies, 31 UTAH
BAR J. 34, 34, 36 (2018). 
69 Kozak, supra note 7, at 53. 
70 Sandra Timmermann, Financial Gerontology: What Is It? 
Do We Need It? What Can We Learn?, 72 J. FIN. SERV. PRO.
37, 37 (2018). 
71 Id. at 38. 
72 Id. at 41. 
73 Driscoll, supra note 7, at 68–69; Okrent & Salazar supra 
note 25, at 13, 15, 17; Case, supra note 31, at 501–504.  



ATLANTIC LAW JOURNAL, VOLUME 25 

126 

of life.  VA benefits can be valuable supplements to 
Medicare and Medicaid, but VA eligibility 
requirements are quite distinct from those of the 
other two programs.  For example, one of the most 
unpleasant discoveries for veterans who 
subsequently need Medicaid is that some states count 
veterans life insurance policies, which are not 
counted for purposes of VA eligibility, as personal 
assets for purposes of Medicaid qualification.74  For 
a married veteran entering a nursing home while his 
or her spouse remains in the family homestead, that 
countability results in an immediate one-half 
forfeiture of the policy’s cash value, and too often 
can result in total loss of the policy’s death benefit 
for the spouse.  VA regulations are so complex that 
the Veterans Administration requires specialized 
continuing legal education for attorneys who 
represent claimants.75 

For both veterans and non-veterans, quality-
of-life counseling is about more than just money.  A 
practicing elder law attorney focused on elders who 
had grown up with Depression-era scarcity and who 
had always lived lifestyles of saving, not spending.76  
He had seen first-hand the emotional hurdles that 
those elders faced in acknowledging their need for 
government funding and in consuming their personal 
assets to qualify for that funding.77  The attorney 
predicted that elder law would need to become as 
much about supporting the elder emotionally as 

74 55 PA CODE §§ 178.69, 178.122. 
75 38 C.F.R. § 14.629. 
76 Severns, supra note 33, at 69. 
77 Id. at 70–71. 
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about supporting the elder legally.78  In the quarter 
century since that attorney wrote, subsequent authors 
have confirmed that elder law has indeed become as 
much about social work as about the technical law 
itself.79 

Another important part of elder law’s impact 
on healthcare facilities and their administrators is the 
prevention of elder abuse.  Such abuse can be 
physical, financial, or emotional.  There are strict 
laws on reporting suspected abuse to proper 
authorities.80  Clinicians are more likely to notice 
physical or emotional abuse during healthcare 
procedures, while healthcare administrators are more 
likely to notice financial or emotional abuse during 
admissions, discharges, and financial payment 
discussions.  Additionally, healthcare administrators 
must guard against vicarious liability upon their 
facilities for oversights by clinician employees in 
recognizing and reporting suspected elder abuse.  
The OAA mandates that ombudsmen be appointed in 
each healthcare facility to protect and advocate for 
elderly patients.81   

Individual states have varying additional 
laws on defining and reporting elder abuse in both 
facility-based and community-based settings.82  The 
laws often use a broad definition like “any abuse, 

                                                             
78 Id. at 71. 
79 Arnason, Fish & Rosenzweig, supra note 5, at 6; Gerard 
Wallace, Grandparent Caregivers, 34 J. GERONTOLOGICAL 
SOC. WORK 130, 135 (2001). 
80 Arnason, Fish & Rosenzweig, supra note 5, at 3. 
81 Takamura, supra note 8, at 233. 
82 Arnason, Fish, & Rosenzweig, supra note 5, at 3. 
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neglect, or exploitation” of the elder.83  Some states 
include non-support and neglect in that definition, 
and others presume undue influence in any 
undervalued property transfers of the elder’s 
property.84  Healthcare administrators must therefore 
be on guard against both undue influence by well-
intentioned family members and financial or 
emotional abuse by less-well-intentioned ones.  An 
author who was both an attorney and a nurse, 
observed that elders of diminished capacity tended to 
rely increasingly on the directions of family 
members, even if those members abused the elder.85  
Such elders would not give consent for the attorney 
to report suspected abuse, and the attorney was 
bound by the Rules of Professional Conduct to 
remain silent.  In some states, attorneys are classified 
by the legislature as mandated reporters of suspected 
elder abuse, but then simultaneously prohibited by 
the state supreme court from reporting that abuse 
without client consent.86  Healthcare administrators 
must therefore aggressively report suspected elder 
abuse and not rely on the elder’s attorney to do so.     

Additional quality-of life advocacy issues 
affect healthcare facilities and their administrators. 
For example, one advocate questioned restrictive 
Medicare and Medicaid coverages for hearing losses 

83 Maria Schimer, Elder Abuse: The Attorney’ s Perspective, 
28 CLINICAL GERONTOLOGIST, 55, 63 (2005). 
84 Jeanne M. Hannah, Financial Abuse of the Dependent 
Elder: A Lawyer’s Ethical Obligations, 50 FAM. L. Q. 117, 
119 (2016). 
85 Schimer, supra note 83, at 56, 61. 
86 Id. at 64. 
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and eyeglasses.87  Hearing loss was the third most 
common age-related disability among elders, 
affecting 24-40% of those over 65 years of age.88  
Research showed that hearing loss was a strong 
contributing factor to more serious conditions like 
dementia, depression, and injuries from falls.89  
Since Medicare or Medicaid would eventually have 
to pay for treating those more serious conditions, the 
advocate asked whether paying for earlier 
preventative hearing aids might save taxpayer money 
in the long run.90  Other advocates have questioned 
why the OAA’s nutritional programs excluded 
certain multivitamins and minerals.91  Still others 
have pushed for more Medicaid funding of arts 
programs in nursing homes, arguing that the 
resulting elder creativity would stave off dementia 
and depression.92   

Since today’s elders are increasingly Baby 
Boomers, their unique issues are also part of elder 
advocacy.  With longer lifespans for both themselves 
and their parents, Boomers are the first generation to 

87 Mary Helen McNeal, Say What? The Affordable Care Act, 
Medicare, and Hearing Aids, 53 HARVARD J. LEGIS. 621, 622 
(2016). 
88 Id. at 625. 
89 Id. at 623. 
90 Id. 
91 Melissa Ventura Marra & Nancy S. Wellman, Multivitamin-
Mineral Supplements in the Older Americans Act Nutrition 
Program; Not a One-Size-Fits-All Quick Fix, 98 AM. J. PUB.
HEALTH 1171, 1171 (2008).  
92 Gay Hanna, Focus on Creativity and Aging in the United 
States, 30 GENERATIONS 47, 47 (2006); Donna Meyers 
Ambrogi, On the Way to the Fullness of Elderhood, 41 
GENERATIONS 136, 142 (2018). 
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tackle widespread “sandwich generation” needs of 
caring for elderly parents while simultaneously 
becoming elders themselves.93  Also, as a critical 
mass of Baby Boomers has retired,94 that mass has 
demanded life-enriching activities as part of their 
healthcare.95  For example, healthcare administrators 
who manage long-term-care facilities must be 
concerned about loss of intimacy among their elderly 
residents.96  Depending room availability, married 
couples might be able to share a room, but unmarried 
couples might not.  Unmarried couples also suffer 
relatively more financial penalties when only one 
partner qualifies for Medicaid.97  

Healthcare administrators who serve special-
needs children of elderly parents, or who serve the 
parents themselves, must be aware of financial 
arrangements for the eventual care of the children.98  
Oftentimes, those children might have lived entire 
lifetimes in the parents’ homes and still require close 
supervision as adults.  As parents themselves become 
incapacitated and die, care arrangements for the 

93 Steven H. Stern & Barbara Wolford, Putting the “Elder 
Care” in Elder Law, 34 J. OF GERONTOLOGICAL SOC. WORK 
55, 55 (2001). 
94 Takamura, supra note 8, at 232; Morgan, supra note 39, at 
139. 
95 Hanna, supra note 92, at 47; Ambrogi, supra note 92, at 
142. 
96 Madonna Harrington Meyer and Carrie Roseamelia, 
Emerging Issues for Older Couples: Protecting Income and 
Assets, Right to Intimacy, and End-of-Life Decisions, 31 
GENERATIONS 66, 68 (2007). 
97 Id. at 67. 
98 Jennifer L. VanderVeen, Leaving a Legacy of Peace and 
Security, 42 GENERATIONS, 104, 104 (2018). 
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special-needs child must change with the least 
disruption to the child’s routine.  One author 
cautioned parents against using disinheritance of the 
special-needs child and subsequent reliance on 
sibling benevolence as tactics to avoid Medicaid 
forfeitures during that care. 99  The author 
recommended the use of pooled special-needs trusts 
and separate guardianships for the persons and the 
estates of each special-needs child as better 
strategies. 

D. Example Four:  Elder Decision-Making

At the heart of the legal relationship between 
the elder and the healthcare facility is the elder’s 
capacity to make his or her own healthcare decisions. 
Healthcare administrators must often ascertain an 
elder’s capacity on the spot while administering 
admissions contracts and payment agreements. 
Administrators are also vicariously affected by 
whether their clinician employees ascertain 
capacities while obtaining required elder consent for 
each one of the many healthcare procedures that must 
be performed throughout the course of treatment.     

Capacity determinations seemed simpler in 
the past, when the issue was called competence.100  
In past eras, elder lifespans and periods of incapacity 
before death were both generally shorter than they 

99 Id. at 104–106. 
100 William J. Brisk, An Elder Law Attorney’s View of the 
Financial Competence of Older Adults, 36 GENERATIONS 88,
88 (2012). 
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are today.101  Those shorter periods meant that fewer 
healthcare decisions were needed overall. 
Competence determinations were thus made in short 
transactional settings, such as when wills were being 
executed.102  With wills in particular, lower 
thresholds for competence could be used since 
consequences of testator decisions would not 
manifest until after the testator died.  Healthcare 
advances have significantly lengthened the periods 
between when each elder retires, when physical 
incapacities begin, when mental incapacities begin, 
and when that elder eventually dies.  As a result, 
today’s healthcare decisions are increasingly 
frequent,103 complex, and with greater consequences 
during the elders’ own lifetimes.104 

As a result, the old competence approach 
became inadequate.  Elder law needed a more 
holistic and longer-term approach for determining 
whether elders could make their own healthcare 

101 Dennis P. Stolle, Professional Responsibility in Elder Law:  
A Synthesis of Preventive Law and Therapeutic Jurisprudence, 
14 BEHAV. SCI. & L. 459, 459 (1996); Stasi, supra note 39, at 
695. 
102 Arnason, Fish, & Rosenzweig, supra note 5, at 5; Brisk, 
supra note 100, at 92. 
103 M.B. Kapp, Decisional Capacity in Theory and Practice: 
Legal Process Versus “Bumbling Through”, 6 AGING &
MENTAL HEALTH 413, 414 (2002); Stasi, supra note 39, at 
698; Brisk, supra note 100, at 88 (2012); Lise Barry, Elder 
Mediation: What's in a Name?, 32 CONFLICT RESOL. Q. 435, 
438 (2015). 
104 Gordon, supra note 39, at 52; Okrent & Salazar, supra note 
25, at 17, 20; Kozak, supra note 7, at 2; Case, supra note 31, 
at 501–503. 
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decisions.105  With healthcare decisions now being 
made over longer periods of time, there was an 
increased probability that the faculties of elders 
would fluctuate over those periods.106  Therefore, 
today’s elder law relies on medically inspired 
standards of different capacities for different 
decisions at different times.  Those capacities always 
require mental abilities, but might also require such 
physical abilities as hearing clearly, reading smaller 
print, or just having the stamina to sit through 
meetings where healthcare decisions are made.107 

Healthcare administrators strive to preserve 
and enhance elder capacities through reasonable 
accommodations, but some warn about those 
accommodations allowing “competent, but 
unsophisticated” elders to make irreparable mistakes 
in their decisions.108  Other commentators, though, 
believed that elders should be allowed to make even 
unwise decisions, just as younger adults were.109  
One commentator characterized decision-making as 
a pull between the elder’s own wishes on one side 
and the harmony needs of families and healthcare 
workers on the other.110  That commentator believed 
that paternalism by those families and healthcare 
workers posed a greater risk to elder independence 

105 Arnason, Fish & Rosenzweig, supra note 5, at 7; Brisk, 
supra note 100, at 88; Timmermann, supra note 70, at 41. 
106 Kapp, supra note 103, at 414. 
107 Brisk, supra note 100, at 88; Barry, supra note 103, at 438–
439. 
108 Brisk, supra note 100, at 92. 
109 Barry, supra note 103, at 440. 
110 Id. at 435. 



ATLANTIC LAW JOURNAL, VOLUME 25 

134 

than did the elder’s own mistakes.111  As an 
alternative to paternalism, the commentator urged 
further accommodations like slower explanations of 
financial terms.112 

Before elder capacities decline, elders would 
ideally protect themselves with advanced healthcare 
directives and separate powers of attorney for 
healthcare decisions and financial decisions.113  
States have toughened laws to ensure that such 
documents specify which healthcare powers are 
delegated by each elder to whom and for how 
long.114   Nevertheless, many elders simply “bumble 
through” capacity and consent issues through 
informal delegations to family members.115  To 
minimize such bumbling, healthcare administrators 
might occasionally be able to work directly with 
elder law attorneys.  However, administrators may 
then wonder why lawyers seem to ignore obvious 
frailties in those elders.  Ethical Rules of Professional 
Conduct create certain limitations for lawyers in that 
area.116  Lawyers are responsible for determining 
client capacities, but the Rules offer no specific 
definition of capacity.117  Moreover, the Rules 
require lawyers to maintain normal attorney-client 
relationships if capacity is diminished, but not 

111 Id. at 438. 
112 Id. at 438–439. 
113 Okrent & Salazar, supra note 25, at 14; English, supra note 
5, at 703. 
114 Kapp, supra note 103, at 414. 
115 Id. at 414–415.  
116 Schimer, supra note 83, at 61; Stasi, supra note 39, at 716. 
117 Stasi, supra note 39, at 698. 
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lacking.118  In borderline cases, the lawyer may thus 
be able to do very little unless the elder consents to 
outside capacity evaluations.119 

With such limitations, the healthcare 
administrator’s primary assistance on capacity 
matters will probably come from the healthcare 
facility’s own nurses120 and social workers.121  
Attorneys have called social workers the unsung 
heroes of elder law, because social workers can 
sometimes get elders to accept capacity 
accommodations when attorneys cannot. 122  Social 
workers seem better able to gain elder trust and 
thereby discover gaps in cognitive and emotional 
states, family supports, financial resources, and 
medical conditions.  Attorneys also acknowledge 
their own ethical responsibilities to minimize 
psychological stresses upon elderly clients.123  More 
than one commentator has characterized elder law as 
being as much about social work as about legal 
work.124  Some have even called for “lawyers to 

118 Id. at 699. 
119 Id. at 702. 
120 See, e.g., Stern & Wolford, supra note 93, at 55; Mary 
Lynn Pannen, A Win-Win Partnership, 34 J.
GERONTOLOGICAL SOC. WORK 25, 26 (2001); Schimer, supra 
note 83, at 61. 
121 Robert A. Gazzola, Social Workers: Unsung Heroes 43 
SOC. WORK 474, 474–475 (1998); Arnason, Fish & 
Rosenzweig, supra note 5, at 6; Wallace, supra note 79, at 
135. 
122 Gazzola, supra note 121, at 474–475. 
123 Stolle, supra note 101, at 463. 
124 Takamura, supra note 8, at 236; Arnason, Fish & 
Rosenzweig, supra note 5, at 6; Wallace, supra note 79, at 
135.
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become like social workers, while social workers 
become knowledgeable about elder law.”125  

E. Example Five:  Elder Employees

This Article has examined the impacts on 
healthcare administration from elders who were 
receiving healthcare.  This final section switches to 
looking at elders not as recipients, but as providers of 
healthcare.  We do so by very briefly considering 
elders who are increasingly becoming part of the 
workforces of healthcare facilities.  Semi-retirement 
jobs, particularly as healthcare aides, can be natural 
fits for elders who are still struggling with depleted 
finances after the Great Recession.  Even before that 
recession, 16% of elders chose to remain employed 
past traditional retirement ages, and researchers 
predicted that Baby Boomers would produce even 
higher percentages in future workforces.126  
Advocates therefore pushed for employment policies 
to accommodate elder work needs.127  However, with 
elders working nearer to the onsets of their own 
physical and mental disabilities,128 those policies 
came with additional costs to employers.  Several 
elder laws impact healthcare facilities.  

The Age Discrimination in Employment Act 
of 1967 (ADEA) initially focused on preventing 

125 Wallace, supra note 79, at 135. 
126 Frank J. Cavico & Bahuadin G. Mujtaba, Discrimination 
and the Aging American Workforce: Recommendations and 
Strategies for Management, 76 S.A.M. ADVANCED MGMT. J. 
15, 15 (2011). 
127 Carr, supra note 40, at 169. 
128 Id. at 155. 
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discrimination in the 40-65-year-old range.  
However, 1986 Amendments extended protections 
past 65 years of age and effectively eliminated 
mandatory retirement ages for most jobs.129  Soon 
afterwards, the 1990 Older Workers Benefit 
Protection Act limited the ability of employers to use 
financial incentives to hasten retirements of elderly 
employees.130  While the Supreme Court’s decision 
in Hazen Paper Co. v Biggins did somewhat curtail 
elder rights by allowing factors correlated to age to 
be considered when determining whether elders were 
still fit for given jobs,131  today’s elders continue to 
have substantial legal protections in the workplace. 

ADEA protections are supplemented by 
protections from the Americans with Disabilities Act 
(ADA).132  Commentators assert that the two laws 
are complementary, with the ADEA protecting 
workers from being fired for age alone, while the 
ADA protects them from being fired for inability to 
fully perform job functions because of age-related 
disabilities.133  These complementary protections 
become increasingly important as one-third of 
workers over 65 exhibit age-related disabilities and 
need reasonable accommodations to continue 
working.134   Employers can chill applications for the 

129 David Neumark, Age Discrimination Legislation in the 
United States, 21 CONTEMP. ECON. POL. 297, 299 (2003). 
130 Id. 
131 Id. at 303. 
132 Wendy A. Stock & Kathleen Beegle, Employment 
Protections for Older Workers: Do Disability Discrimination 
Laws Matter, 22 CONTEMP. ECON. POL. 111, 111 (2004). 
133 Id. at 112.  
134 Id. at 112, 116–117.  
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accommodations by using reasonable factors other 
than age to trim elder workforces,135 but cannot 
totally eliminate elders in those workforces.136   

Whether by choice or financial necessity, 
more elders will probably work in healthcare in 
coming years.  After lifetimes of caring for their own 
families, elderly employees can be valuable sources 
of care and compassion for patients.  However, 
providing healthcare is hard work.  Elderly bodies 
are more prone to injuries than younger bodies, and 
preventing or healing those injuries causes 
healthcare facilities to incur extra costs.  Healthcare 
administrators must therefore find the right ethical, 
legal, and financial balances between benefits and 
costs as they manage elderly healthcare workers. 

III. PART TWO:  TEACHING THE EXAMPLES FROM
PART ONE 

How, then, do legal business educators teach 
this seemingly exotic topic of elder law?  The good 
news is that we do so by drawing on the same 
teaching tenets that have guided our teaching of legal 
environment of business courses for decades.  When 
he taught the first legal business course in the first 
business school, Albert Bolles advocated for strong 
integration of legal studies, both with other 
disciplines and with the functions of real-world 

135 Neumark, supra note 129, at 299, 303. 
136 Cavico & Mujtaba, supra note 126, at 23. 
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companies.137  That advocacy was very much in line 
with the first annual report of that first school, 
Wharton, which stated that legal business education 
should “embrace a full discussion of the actual 
methods of business management…with constant 
reference to the legal aspects of such 
transactions.”138  As today’s legal educators teach 
elder law in healthcare administration law courses, 
we simply need to remind ourselves that healthcare 
administration is just a business.  Its real-world 
companies are healthcare facilities, and its managers 
are the future healthcare administrators whom we 
teach.  Our job is to show students how the legal 
aspects of elder law affect the transactions of the 
healthcare facilities that they will soon manage. 

A. Progressing Through the Five Examples

We begin with our first example, the
legislative schemes of the 1965 OAA, Medicare, and 
Medicaid.  By his second year of teaching in 1885, 
Bolles recognized the importance of grounding 
students in a firm understanding of relevant 
legislation.139  We will do likewise for two purposes:  
First, the interlocking legislative schemes of the 
three 1965 laws have a direct impact on revenue 
flows to healthcare facilities.  By understanding 
those impacts, students can begin to recognize the 

137 Donald R. Mong, Introductory Legal Instructors Can 
Learn from Joseph Wharton and Albert Bolles, 14 ATL. L.J.
34, 42-43 (2012).  
138 Id. at 43.  
139 Id. at 36. 
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importance of the individual transactions with the 
elder patients with whom they will deal.  Relating 
legal business teaching to the financial structures of 
companies is a well-established tenet of our legal 
environment heritage.140   

Second, beginning with the legislative 
schemes allows us to incorporate other tenets of our 
legal environment heritage.  Our predecessors have 
noted the importance of teaching simpler legal topics 
before complex ones,141 and the importance of 
starting legal learning in business with a firm grasp 
of basic facts before expecting students to progress 
to legal analysis.142  With that firm grasp of the 
legislative schemes in hand, students can next move 
to our second example.  Through it, we seek to 
understand how the 1965 legislation dramatically 
changed elder financial behavior and thus affected 
healthcare-facility revenues in broader ways.  This 
example obviously requires students to have some 
understanding of business economics, but that tenet 
of legal environment of business teaching dates to the 
earliest days of our heritage.  Joseph Wharton 
himself endowed the school that bears his name with 
instructions to draw on “broad principles deduced 
from all human knowledge, and ground in science, as 
well as in art.”143  Today, we educators refer to that 
approach as integrative learning.  The healthcare 
administrators whom we teach will use the legal 
learning from our second example to help them 

140 Id. at 40–44. 
141 Id. at 52–53.  
142 Id. at 52.  
143 Id. at 42. 
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predict long-term revenues from their elder customer 
base for their healthcare facilities. 

Our integration broadens further as we 
approach the third example of elder quality of life 
during healthcare.  Too often, quality-of-life issues 
are presented in healthcare administration teaching 
as only a moral obligation topic.  For the legal 
business educator, they are much more.  Legal 
business educators must remember that elders are the 
fastest-growing customer base of healthcare 
facilities.144  Regardless of whether a given elder’s 
healthcare bill is being paid by the patient, private 
insurance, or a government program like Medicare or 
Medicaid, that elder still has considerable say about 
which facility will provide him or her with healthcare 
services.  If a given healthcare administrator fails to 
understand and respond to each elder’s quality-of-
life concerns, the administrator can lose that elder as 
a revenue source.  The vigorous advocacy role of 
elder lawyers has significantly heightened which 
quality-of-life concerns elders expect their 
healthcare facilities to address.  Legal business 
educators can help to make students aware of those 
concerns. 

We now shift our focus to more traditional 
legal environment of business topics of contracts and 
torts as we teach the fourth example of elder capacity 
for healthcare decision-making.  Capacity impacts 
healthcare administrators in two major ways.  First, 
healthcare administrators deal directly with elders as 
those administrators process admissions and 

144 See supra note 3. 
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contracts for healthcare services.  Second, healthcare 
administrators may have vicarious liability for the 
actions of their clinician employees.  Those 
clinicians must obtain consent from elders for each 
individual procedure performed during the course of 
healthcare treatments.  Failure by healthcare 
administrators to understand elder capacity in the 
first case may invalidate contracts and result in losses 
of payments to the healthcare facility.  Failure to 
understand elder capacity in the second case may 
result in vicarious tort liability.145  Legal business 
educators are well acquainted with showing students 
how to avoid legal problems and stay out of court,146 
and so this fourth example may be one of the more 
initially comfortable ones to teach for those 
educators new to elder law. 

The final example of elder employees should 
also come naturally to legal business educators since 
legal environment of business courses usually cover 
agency and employment topics.147  In fact, readers 
will note that the fifth example was the shortest of 
the five examples presented in Part One because it 
only dealt with employee issues unique to elders, 
rather than those issues common to all employees. 
Those general employee issues are already covered 

145 See Alicia Fernandez, Improving the Quality of Informed 
Consent: It’s Not All About the Risks, 153 ANN. INTERNAL 
MED. 342, 342 (2010). 
146 Mong, supra note 137, at 44. 
147 See, e.g., HENRY CHEESEMAN, BUSINESS LAW 487–570 
(Pearson, 10th ed. 2019).   
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elsewhere in both legal environment of business and 
healthcare administration curricula.  Thus, our focus 
can be primarily on recognizing reasonable 
accommodations for elder employees and on 
avoiding discrimination claims from them. 

The above five examples do not exhaust the 
impacts elder law can have on healthcare 
administration.  The examples do provide, however, 
a way to compactly survey legal impacts across a 
variety of financial, marketing, and management 
transactions encountered by the healthcare 
administrators of real-world facilities.  In my own 
case, that compactness was crucial.  Curricular space 
limitations allowed only a single, 75-minute class 
period for me to cover elder law in my healthcare-
administration-law course.  The challenge became 
how to fit elder law’s necessary elements into 
curricular space, cover their direct impacts on 
healthcare administration, and hopefully spur further 
integration of the topic throughout the rest of the 
course curriculum.   Fortunately, the way in which I 
had originally developed the healthcare 
administration law course helped. 

B. My Own Course

I introduced elder law as a dedicated class 
period of my undergraduate healthcare 
administration law course in Fall 2021 and taught it 
again in Spring 2022.  By then, I had been teaching 
that course for six years.  Some elder law coverage 
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had been scattered among other topics of the course 
since the beginning, but textbook coverage was very 
random and extremely limited.  My research on the 
material presented in Part One of this Article was 
originally begun simply to supplement textbook 
coverage with a further example or two.   Meanwhile, 
however, elder law’s impacts on overall healthcare 
administration were become increasingly important 
as America’s elderly population grew, and my 
research uncovered little prior literature on 
comprehensively integrating elder law into 
healthcare administration law courses.   I therefore 
decided to introduce elder law as a dedicated class 
period.   

When I developed my healthcare 
administration law course, I had consciously adopted 
legal environment of business tenets to teach it.  I 
required legal environment of business as a 
prerequisite so that students would enter the course 
being already trained in general topics like corporate 
structures, torts, contracts, agencies, and 
employment.  With that basic knowledge in hand, we 
could then focus the healthcare administration law 
course on exploring how that training could be 
applied by healthcare administrators to avoid legal 
trouble in the specific settings of healthcare facilities. 
I taught the course in a semi-seminar manner, with 
students assigned extensive weekly readings from a 
textbook and other materials written by non-lawyer 
healthcare administrators.  Those readings contained 
a mixture of past legal topics presented in new 
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settings and additional legal topics more particular to 
healthcare administration itself.  Student teams then 
identified the legal issues within those readings that 
would most impact the students’ particular 
anticipated healthcare administration careers.  Class 
discussions were used to ensure that students had 
correctly identified legal issues and to require 
students to do the type of on-the-spot research that is 
often required of healthcare administrators when 
confronted with new legal issues.  In other words, we 
were using class discussions to train students in how 
managers must talk with lawyers148 through lay-level 
legal communications.149 

I timed the class period on elder law to occur 
about one-third of the way through the course, after 
students had become familiar with the style of 
teaching and acquired a core knowledge of 
healthcare facility settings, but before the start of 
course modules on patients and employees.  That 
timing would allow students to not only become 
acquainted with the specific elder law issues in the 
five examples, but also to later integrate them with 
upcoming course lessons on the legal issues common 
to serving all patients and employing all employees 
of healthcare facilities.  I had pre-conditioned 

148 Nancy Kauffman, Susan Allen & Jennifer Ibrahim, Using 
Public Health Legal Counsel Effectively: Beliefs, Barriers, 
and Opportunities for Training, 41 J.L. MED. & ETHICS 61,
61–62 (2013). 
149 Jonathan Todres, Beyond the Case Method: Teaching 
Transactional Law Skills in the Classroom, 37 J.L. MED. & 
ETHICS 375, 375 (2009). 
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students to the first example, the legislative schemes 
of the OAA, Medicare, and Medicaid, in a prior class 
period.  During a general discussion on revenue 
sources for healthcare facilities, I asked students to 
take out their smartphones and find how patients 
might pay for healthcare and related services. 
Medicare was one of the first answers given, but 
students at that point were lumping it in with both 
Medicaid and various private insurance programs.  I 
next asked students to dig deeper with their 
smartphones and find who qualified for each of the 
programs and what if any premiums patients would 
have to pay.  As students began to recognize some 
differences between programs during a short 
discussion, I told them that the smartphone exercise 
had been a precursor to an elder law assignment for 
the following class period.  I then gave students Part 
One of this Article with instructions that they should 
use it to prepare for the following class period in the 
same manner as they had prepared the course 
assignments of previous weeks of the semester. 

By that point in the semester, the four student 
teams into which the course was divided were well 
acquainted with the process of preparing for class. 
Each team would read the same assigned material 
and then meet before each class period to prepare that 
team’s one-page summary of the most important 
legal issues in the reading.  Teams would then post 
their summaries side-by-side for comparison.  This 
process sparked some good-natured competition 
between teams.  More importantly, the process of 
having multiple eyes on the material resulted in more 
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issues being spotted.  We then used the lists to guide 
class discussions.  While I obviously ensured that we 
covered the most critical issues in each reading, I 
allowed students considerable latitude in using their 
lists to focus attention on issues that seemed most 
relevant to their own anticipated careers. 

As we moved through the five examples in 
the first semester, students commented on the sheer 
breadth of elder law issues that would soon affect 
them, as well as the preciseness of knowledge that 
they would need within each of the five examples. 
Students then zeroed in on the financial ramifications 
of those examples.  During discussion of the second 
example, elder financial behavior, students turned 
the discussion from financial impacts on healthcare 
facilities to financial impacts on the personal 
finances of their parents and eventually themselves. 
As smartphones again became in-class research 
tools, students were shocked to learn about how 
much closer than today life expectancies were to 
retirement ages when the 1965 legislation was 
passed.150  Students were also shocked about how 
much more money today is required to fund 
healthcare and overall retirement through the “third 
age” and “fourth age” of life.  As a result, students 
envisioned either their parents or themselves 
working past 65 years of age and had extensive 
questions and comments when we discussed the fifth 
example, managing elderly healthcare employees. 

150 COVID’s long-term effect on average life expectancies was 
unknown at the time of this discussion. 
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Initial discussion of the five examples was a 
bit more subdued in the second semester.  The 
difference might have been due to the course being 
taught over Zoom, as opposed to the first semester 
being taught in a traditional classroom.  The 
difference also might have been due to relatively 
fewer students in the second semester anticipating 
careers in the long-term-care sector of healthcare 
administration, where elder interactions 
predominate.  During each of the two semesters that 
I taught the class period on elder law, there were 
twenty-six students enrolled in my course.  With the 
exception of one post-graduate student and one non-
traditional student, all were traditional, upper-level 
undergraduates in their early twenties.  In the first 
semester, six of the students had previous exposure 
to elders in healthcare jobs or internships.  However, 
about one-third of the first-semester class was 
planning to eventually work in healthcare’s long-
term-care sector.  In the second semester, numbers 
were somewhat lower, with only four of the twenty-
six students having such prior exposure and only the 
same four planning to eventually work in 
healthcare’s long-term sector. 

Nevertheless, students in the second semester 
identified virtually all of the critical issues and even 
surprised me at the end of the course module that had 
begun with elder law.  As part of preparation for each 
module’s test, I have student teams submit some 
possible test questions.  I give the teams the previous 
semester’s test and ask each team to write and submit 



149 
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what it believes to be the five most 
important questions that were not asked on that 
previous test. Seven of the twenty questions 
submitted as most important during the second 
semester involved elder law’s effect on healthcare 
administration!  

III. CONCLUSION

As America’s economy evolves toward 
serving 80 million elders in its healthcare system,151 
healthcare administrators will need to know 
increasing amounts of elder law.  Legal business 
educators will be charged with teaching them much 
of that law.  Yet, with elder law being a relatively 
new legal discipline,152 and healthcare 
administration law being barely older,153 teaching 
literature is limited.  Part One of this Article thus 
provided five examples of lessons that could 
be taught about the effects of elder law on 
healthcare facilities.  Those lessons were:  the 
effects of the OAA, Medicare, and Medicaid; the 
effects of elder financial behavior, the effects 
of quality-of life issues, the effects of elder 
decision-making capacity, and the effects of elder 
employees.    

151 Stolle, supra note 101, at 459. 
152 Arnason, Fish & Rosenzweig, supra note 5, at 3; English,
supra note 5, at 704; Hartog, supra note 34, at 519.   
153 Arnold J. Rosoff, Health Law at Fifty Years: A Look Back, 
14 HEALTH MATRIX: J.L. MED. 197, 211 (2004). 
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Part Two then showed how legal business 
educators could progress through the five lessons of 
Part One by applying a legal environment of business 
approach.  That approach related legal topics to the 
financial structures and management functions of 
healthcare facilities.  The approach further grounded 
students in relevant legislation, integrated legal 
topics with broad-based business and other learning, 
and showed how traditional legal environment topics 
like contracts, torts, agency, and employment applied 
to elder interactions by healthcare administrators.  As 
legal business educators integrate elder law into their 
own courses, the classroom experiences from this 
Article will prove a valuable resource.  
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CONTRACTS AND INFLUENCE TACTICS: 
AN INTERDISPLINARY APPROACH TO 

THE STUDY OF BUSINESS LAW 

EVAN A.  PETERSON 

Business law instructors have their work cut 
out for them.  Students come to the study of business 
law with a range of biases and assumptions about the 
legal system, legal concepts, and the relevance of law 
to business practice.  Overcoming these perspectives 
obliges business law faculty to provide students with 
a foundation of legal knowledge and to situate that 
knowledge within the larger business context.  Given 
the importance of helping students understand the 
multifaceted connections across diverse fields of 
study,1 the process of positioning legal knowledge 
within the larger business context is becoming 
increasingly complicated.  There is a growing need 
for innovative pedagogical methodologies and tools 

* Evan A.  Peterson, JD, PhD, Arnold Jarboe Chair of
Business Administration, Director of Center for Practice &
Research in Management & Ethics (PRIME Center),
University of Detroit Mercy, Detroit, MI.
petersea@udmercy.edu.
1 Matt Roessing & Jehan El-Jourbagy, Toward a More Perfect
Pedagogy: Developing Constitution Week Activities to
Support a Business Law and Ethics Curriculum, 35 J. LEGAL 
STUD. EDUC. 255, 261 (2018).
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that can facilitate interdisciplinary learning.2  The 
multidimensional nature of business law faculty 
uniquely suits them to advance broader cross-
disciplinary and practical perspectives,3 including 
the core principle that law should not be viewed in 
isolation from management or from the broader 
business environment.4  

This paper outlines the results of a recent 
comedy negotiation exercise employed in my 
undergraduate business law course, an 
interdisciplinary simulation centered on the 
negotiation of a fictional contract to cast the headline 
comedian in a stand-up comedy show.5  The 
simulation is designed to introduce business law 
students to the topic of contracts and the use of 
influence tactics in the negotiation process.  Students 
examine key assumptions regarding the functions of 
contracts and the applicability of management 
concepts (influence tactics) to the field of business 
law. 

2 Caryn L. Beck-Dudley, The Future of Work, Business 
Education, and the Role of AACSB, 35 J. LEGAL STUD. EDUC. 
165, 170 (2018). 
3 Robert C. Bird & Cheryl Kirschner, Special Report: The 
Summit on the Academic Profession of Business Law, 37 J.
LEGAL STUD. EDUC. 87, 91 (2020). 
4 Constance E. Bagley, Winning with Integrity: An Open 
Systems Stakeholder Approach to Teaching Law and 
Management in the Anthropocene, 38 J. LEGAL STUD. EDUC. 
101, 115 (2021). 
5 Although I have run the comedy simulation every semester 
for several years, this paper reflects the first iteration of 
introducing materials on influence tactics alongside materials 
on the functions of contracts. 
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The discussion in this paper proceeds in three 
parts.  Part I includes an introduction to the 
importance of interdisciplinary approaches in the 
study of business law, along with background 
information on contract functions, organizational 
politics, and influence tactics.  Part II provides an 
overview of the comedy negotiation exercise and a 
detailed examination of its results.  Part III outlines 
the pedagogical benefits of the exercise.  Part IV 
concludes with a summary of the implications 
addressed by this paper. 

I. BACKGROUND

A. Interdisciplinary Approaches to Business
Law 

The landscapes of business and higher 
education are changing.  Business schools must 
embrace the connections between academic 
disciplines as highlighted by the “shifting roles of 
business in society and the evolving expectations of 
business education.”6  Growing recognition exists 
relative to the weight and magnitude of “teaching 
across the curriculum” in efforts to support students 
in recognizing and understanding connections across 
diverse fields of study.7  Involvement in 
interdisciplinary scholarship better positions 
business faculty to identify and appreciate the 

6 Beck-Dudley, supra note 2 at 168. 
7 Matt Roessing & Jehan El-Jourbagy, supra note 1. 
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breadth and depth of complex systems.8  The 
facilitation of such involvement by business faculty, 
however, necessitates an expansion of the models 
that support interdisciplinary research as well as 
structures that facilitate interdisciplinary learning.9 
The multidimensional expertise of business law 
faculty uniquely suits them to advance broader 
cross-disciplinary and practical perspectives,10 
including the core principle that law should not be 
viewed in isolation from management and the 
broader business environment.11  This is no easy task 
though, given the conventional silos separating 
business disciplines along the lines of both teaching 
and research.12  A push for interdisciplinary 
approaches will, therefore, call on business faculty 
to engage in new forms of collaboration in the 
creation of suitable teaching materials.13  Efforts by 
faculty to create interdisciplinary exercises for 
classroom use can help to support such efforts.   

B. Contracts, Organizational Politics, and
Influence Tactics 

8 Constance E. Bagley et al., A Path to Developing more 
Insightful Business School Graduates: A Systems-based, 
Experimental Approach to Integrating Law, Strategy, and 
Sustainability, 19 ACAD. MGMT. LEARNING & EDUC., 541, 552 
(2020). 
9 Beck-Dudley, supra note 2. 
10 Bird & Kirschner, supra note 3. 
11 Bagley et al., supra note 8. 
12 Id. 
13 Id. 
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It is natural for students to approach the study 
of business law with the expectation of a separation 
gap between law and their other courses.  The 
connection between a negotiation simulation 
exercise in an undergraduate business law course and 
the course materials on contract law is, in general, 
easily recognizable for students.  Virtually no 
students, however, expected a detailed examination 
of the role of influence tactics in the negotiation 
process given that our course is not a course on 
negotiation tactics.  The goals of the exercise are to 
challenge students’ central assumptions regarding 
the functions of contracts and the applicability of 
management concepts (in this case influence tactics) 
in undergraduate business law courses. 
 

1.  An Expanded View on the 
Functions of Contracts 

 
I introduce students to the topic of contracts 

in my business law courses by posing a simple 
question: what is the function of a contract?  Student 
responses customarily tend to revolve around the 
central theme of getting the best deal for the client 
(i.e., winning).  It’s a suitable starting point to begin 
exploring the foundational concepts of contract law 
certainly, but also to address certain larger 
assumptions tied to the contracting process itself.14  
As noted by Haapio, “The traditional view of 
contracts as legal documents or enforcement 

                                                             
14 This brief discussion occurred before beginning the contract 
negotiation simulation. 
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mechanisms is too narrow.”15  It is critical to, instead, 
view contracts as jigsaw puzzles of technical, 
implementation, business/financial, and legal 
components.  These component areas join to produce 
a harmonized business arrangement that reflects the 
goals and expectations of the parties.  Such business 
arrangements help the parties maintain a balance 
between a diverse set of conflicting requirements, 
including (a) avoiding misalignment in expectations 
to avoid unnecessary disputes; (b) preventing 
misunderstandings and eliminating causes of 
problems; (c) reaching business goals, supporting 
organizational objectives, facilitating transactions, 
and cultivating relationships; and (d) delivering 
safeguards and resolution mechanisms to address 
modifications, interruptions, or other disturbances.16  
As these expanded requirements demonstrate, there 
is much more to the contract process than getting the 
best deal for the client. 

2. Organizational Politics and Influence 
Tactics 

 
Organizational politics represent an 

inevitable component of organizational reality.  
Power relations, resource scarcity, and divergent 
interests denote the major driving forces of 

                                                             
15 Haapio, H. (2006). Business success and problem 
prevention through proactive contracting. A Proactive 
Approach, Scandinavian Studies in Law, 49, 149-194. 
https://www.scandinavianlaw.se/pdf/49-9.pdf. 
16 Id. 
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organizational politics.17  As such driving forces are 
ever present in every organization, organizational 
politics cannot be eliminated.18  Organizational 
players must therefore learn to identify, understand, 
and manage the manifested and complex dynamics 
presented by organizational politics.19  Contrary to 
popular belief, however, this obligation is not 
inherently negative, as effectively deployed 
organizational politics can support company efforts 
in meeting strategic goals.20 

Organizational politics and power go hand-
in-hand.  The dominant focus connecting 
organizational politics and power rests on the 
methods and practices used by opposing groups to 
convey preferences and assemble power to acquire 
what they want.21  Power, regardless of the source, 
encapsulates the inferred potential of an influence agent to 
cause another person (the influence target) to act in 
accordance with the agent's desires.22  Referent 
power is power derived from the influence target’s 

17 LEE G. BOLMAN & TERRENCE DEAL, REFRAMING
ORGANIZATIONS: ARTISTRY, CHOICE, AND LEADERSHIP 183 
(2017). 
18 Id. at 183-184. 
19 Id. 
20 Michael Jarrett, The 4 Types of Organizational Politics, 
HARV. BUS. REV., Retrieved from https://hbr.org/2017/04/the-
4-types-of-organizational-politics.
21 Bolman & Deal, supra note 17 at 190.
22 BERNARD M. BASS, BASS AND STOGDILL'S HANDBOOK OF 
LEADERSHIP: THEORY, RESEARCH, AND MANAGERIAL
APPLICATIONS, (1990).
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identification with the influence agent.23  Legitimate 
power is based on the rights and responsibilities 
connected to a formal position within an 
organization.24  Coercive power describes an 
influence agent's ability to punish the influence target 
or prevent the influence target from obtaining desired 
rewards.25  Expert power is based on the ability, 
expertise, and knowledge of the influence agent.26  

Influence tactics represent the essence of 
power.  Three key categories of overarching 
influence behavior (efforts to alter others’ 
perspectives and actions) include hard strategy, 
rational strategy, and soft strategy.27  Hard strategy 
signifies efforts to secure obedience through 
aggression, manipulative threats, and assertive 
requests.28  Rational strategy centers on 
providing alternatives to the influence target that 
maximize outcomes important to the influence 
target, on the condition that the target then comply 
with requests by the influence agent .29  Soft 
strategy entails flattering and empathizing with the 
influence target to achieve acquiescence in a polite, 
friendly manner.30  Influence agents tend to employ 

                                                             
23 John R. P. French & Bertram Raven, The Bases of Social 
Power, in STUDIES IN SOCIAL P OWER (D. Cartwright ed., 
1959). 
24 Id. 

25 Id. 
26 Id. 
27 Stuart Schmidt & David Kipnis, The Language of 
Persuasion, 4 PSYCHOL. TODAY, 40, 40 (1985). 
28 Id. 
29 Id. 
30 Id. 
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hard tactics in impersonal, manipulative ways, 
whereas soft tactics involve the use of sharing 
power.31  As noted by Ceciila Falbe and Gary 
Yukle,32 the broad range of influence tactics 
stemming from the three main categories of 
influence behaviors include: 

• Consultation – seeking participation in
planning action(s) for which target person's
support is needed; modifying proposal(s) to
accommodate target person's input.

• Inspirational appeal – arousing enthusiasm
by boosting target person's confidence that
they can perform requested action(s) or by
appealing to target person’s values, beliefs,
or interests.

• Ingratiation – seeking to elevate the target
person’s mood or view toward person
making request(s).

• Rational persuasion – using logical
arguments and factual evidence to convince
target person of action’s value.

• Exchange tactics – offering exchange of
favors, reciprocation at a later date, or shared
benefits if target person completes action(s).

• Personal appeal – guiding target person to
perform action(s) as special favor by
appealing to target person’s feelings of
loyalty and friendship.

31 Cecilia M. Falbe & Gary Yukl, Consequences for Managers 
of Using Single Influence Tactics and Combinations of 
Tactics, 35 ACAD. MGMT. J., 638, 644 (1992). 
32 Id. 
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• Legitimating tactics – legitimizing
request(s) by asserting authorization or by
asserting consistency with organizational
policies.

• Pressure tactics – using ultimatums,
coercion, or constant reminders to influence
target person.

• Coalition tactics – enlisting aid or
endorsement of others to influence target
person.

Deploying influence tactics effectively requires 
understanding the specific needs of the 
situation.  The diverse contextual factors and 
differences dictating the deployment of influence 
tactics can encompass the objective of the influence 
attempts, the relative power of the parties, and the 
political skill of the influencer.33  The relationship 
between the influencer and the target, 
alongside the target person’s prior attitudes 
and perceptions, are critical factors in 
connection with the effective deployment of 
influence tactics.34  

II. THE COMEDY
NEGOTIATION
SIMULATION

33 Chad A. Higgins et al., Influence Tactics and Work 
Outcomes: A Meta‐analysis, 24 J. ORG.  BEHAV., 89, 90 
(2003). 
34 Falbe & Yukl, supra note 31 at 640. 
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A. Situating the Exercise

The goal of the negotiation exercise was to 
challenge students’ central assumptions regarding 
the functions of contracts and the applicability of 
management concepts (in this case influence tactics) 
in undergraduate business law courses.  As noted by 
Marsnik and Thompson, exercises involving contract 
negotiations afford students an opportunity to 
develop fundamental management skills alongside 
grasping legal concepts.35  During the first week of 
my business law courses each semester, I conduct an 
informal (anonymous) poll of student interest in 
different areas of law.  Students often express, 
perhaps unsurprisingly, relatively low levels of 
excitement regarding contract law as compared to 
other areas (such as torts and criminal law).  When 
asked to explain their low levels of enthusiasm, 
students tend to highlight concerns over terminology 
and the perceived dry nature of the subject matter.  In 
light of these perceptions, I opt to run the comedy 
negotiation exercise before assigning textbook 
readings on contracts or beginning substantive 
discussions on the topic in class.  Not only does the 
simulation serve as an engaging introduction to the 
subject matter of contracts, but it also serves as a 
baseline for assessing students’ prior knowledge of 
contracts.  In the debriefing session for the exercise, 
students begin to see that they do come to the subject 

35 Susan J. Marsnik & Dale B. Thompson, Using Contract 
Negotiation Exercises to Develop Higher Order Thinking and 
Strategic Business Skills, 30. J. LEGAL STUD. EDUC. 201, 207 
(2013). 
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of contracts with a greater foundation of knowledge 
than they first realized.  Students are reminded that 
the instructor’s role is to help organize what they 
already bring to the table into a complete picture.  
Approaching the topic in this fashion helps students 
approach the study of contract law with more 
confidence.   

As noted previously, many students may 
approach the study of business law initially with the 
expectation of a separation gap between law and 
other subject areas.  Even with a negotiation exercise, 
very few students anticipate anything other than a 
cursory, skim-the-surface discussion of influence 
tactics in the negotiation process.  The exercise offers 
students an opportunity to challenge their 
assumptions regarding the applicability of 
management concepts to the study of business law.  
The treatment of organizational politics and 
influence tactics is not designed to provide students 
with a full lesson on organizational politics and 
influence tactics. 

The comedy negotiation exercise took place 
in our PRIME Center Studio, a smart classroom that 
enables our faculty to study group interactions first-
hand through audio and video recording.36  The 

36 The College of Business Administration at the University of 
Detroit Mercy College of Business Administration launched 
the Center for Practice & Research in Management & Ethics 
(PRIME Center) in the fall of 2019.  The PRIME Center 
brings the business community and the academic community 
together to promote efficient, effective, and ethical 
management.  Other PRIME Center activities include a 
Business Ethics and Sustainability Case Challenge for 
undergraduate students, a Business Ethics Essay Competition 
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instructor, from a control booth with a two-way 
mirror, can observe students’ interactions, switch 
between camera views, and adjust cameras during 
sessions for different perspectives.37  Upon 
conclusion of the recording session, the instructor 
can immediately access and share recordings from 
the session with the class by projecting them on a 
screen at the front of the classroom.38  

B. Overview of the Exercise

The comedy negotiation exercise revolves 
around the negotiation of a fictional contract to cast 
the headline comedian in a stand-up comedy show.  
Students were tasked with negotiating and outlining 
the necessary details for the comedy show, including 
perks, scheduling, and compensation.  Given the 

for high school students, and a Speaker Series.  Past speakers 
for the Speaker Series include Denise Morrison, the former 
president & CEO of Campbell Soup; and Georg Kell, the 
founder and former director of United Nations Global 
Compact. 
37 University of Detroit Mercy, Studio Updates 2021, 
https://business.udmercy.edu/centers/prime/2021-updates.php 
(last visited Dec.  18, 2022).   
38 Students are given advanced notice of the classroom’s 
recording capabilities in several ways.  A sign indicating that 
classroom activities may be recorded is posted and visible 
upon entry to the classroom.  The course syllabus includes a 
bolded notation (which is discussed by the instructor on the 
first day of the semester) regarding the classroom’s 
audio/visual recording capabilities and the potential uses for 
the videos.  During the class period where a session will be 
recorded, the instructor notifies students at the start of the 
class period as well as immediately before initiating the audio 
and visual recording. 
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exercise’s dual purposes of introducing business law 
students to the subject of contracts and the use of 
influence tactics in negotiations, the factual scenario 
does not involve convoluted facts or require 
advanced, detailed knowledge of contract law 
principles per se.  Although I have run the comedy 
negotiation exercise for several years as a means to 
introduce the topic of contracts in my business law 
courses, the iteration of the exercise discussed in this 
paper represents the first instance of incorporating 
the discussion on influence tactics. 

The comedy negotiation exercise was spread 
out over two 50-minute class sessions.  Before 
beginning the simulation during the first session, 
students rated their perceived negotiation skills on 
a scale of 1 (very poor) to 10 (very good).  I then 
provided the class with a short introduction to the 
exercise and divided it into two main groups 
representing the two respective clients.  I subdivided 
the two main groups further into groups of 3 to 4 
students each.  I provided each group with general 
background information on the exercise, general 
instructions (provided to all students), and 
confidential negotiating instructions (specific to their 
respective clients).39  I informed students that they 
had to reach an agreement with the opposing side and 
cautioned them not to reveal their client’s 
confidential negotiating instructions to the opposing 
side.  Students spent the first 15 minutes discussing 
potential negotiation tactics and strategies with their 
tablemates for use in the upcoming negotiation.  I 

39 These items are not included in the draft of this submission 
to preserve the exercise for future semesters. 
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notified students that I would record the negotiation 
exercise for use in the exercise debriefing during a 
subsequent class session.40  Once I began the 
recording process, students had approximately 30 
minutes of run-time for the simulation.  I provided 
10-minute, 5-minute, and 1-minute warnings for 
time expiration.  Students, immediately after 
completing the simulation exercise, rated their 
performance during the negotiation on the same 
10-point scale. 

The second class session encompassed a 
debriefing session focused on the core focus areas of 
the exercise: contract law principles and influence 
tactics.  Concerning contracts, substantive concepts 
covered in the debriefing session included a 
discussion of the contract formation process and the 
associated challenges inherent to contract drafting 
and interpretation.  Concerning influence tactics, 
substantive concepts covered included a brief 
overview connecting the topic to business practice 
(including the traditional and expanded perspectives 
on the functions of contracts), to business law, and to 
the negotiation exercise itself.  Select video snippets 
from the recorded negotiation session were reviewed 
by the instructor and prepared in advance of the 
debriefing session, along with calculations of the 
descriptive statistics derived from students’ ratings 
of their negotiation prowess. 
 The next section includes a more detailed 
discussion of my observations during the negotiation 
                                                             
40 Students are given advanced notice of the classroom’s 
recording capabilities and how recorded materials may be 
used in academic publications. 
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simulation (and subsequent review of the video 
footage) as well as the in-class dialogue and 
comments from the debriefing session. 

C. Results of the Exercise 
 

1. Exercise Debriefing Session – Contract 
Law Principles 

 
The first central focus of the comedy 

negotiation exercise involves an exploration of 
contract functions, formation, and interpretation.  I 
was able to pull a variety of clips from the 
negotiation session to illustrate these different 
concepts.  Reviewing the videos as a class allowed 
students to develop a new appreciation for the 
challenges and nuances inherent to the contracting 
process.   In one recorded video clip, members of one 
group began the negotiation by immediately rattling 
off many of their requested provisions with utter 
lightning quick speed, leaving the opposing group in 
a perplexed state as they tried to make sense of 
receiving so much information at once.  This invited 
a discussion (led by the instructor) on whether there 
are potential limits to the communication 
requirement for an offer, as well as on the essential 
terms needed for a definite offer.  Another recorded 
clip showcasing the constant back-and-forth 
statements between two groups helped to facilitate a 
class dialogue regarding the difference between an 
offer to negotiate and an actual offer.  Other clips of 
different interactions and behaviors allowed me to 
address the nuances of offer acceptance.  The 
exercise helped me to dispel students’ notions that 
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signed contracts, or strict statements akin to “Yes, I 
formally accept your offer” are the only ways to 
achieve offer acceptance.  Presented clips helped to 
illustrate how various expressions and behaviors can 
signify a clear expression of intent to be bound by the 
terms of an offer.  By presenting clips where students 
agreed to terms verbally before committing them to 
written form, I could highlight the instantaneous 
nature of contract acceptance and pose questions on 
interpretation issues if the written words did not 
match the intent of the parties.  One clip showed 
students’ uncertainty whether the negotiated terms 
committed to paper accurately reflected the agreed 
terms of the deal.  Back-and-forth conversations in 
other videos allowed me to showcase the differences 
between revocation of an offer, counteroffers, and 
rejection. 

In concluding the debriefing discussion on 
contract law principles, I asked students for their 
overall reactions to the contracting process.  Several 
students indicated that the negotiation exercise, 
overall, was not as difficult as they expected it to be, 
given that agreements were reached with opposing 
groups.  This allowed me to discuss the fact that 
parties need not approach the contracting process as 
though they are out for blood (to borrow comments 
from one student).  Contractual relationships can be, 
and often are, win-win contractual relationships 
between the parties.  Moreover, this provided me 
with an opportunity to reiterate the central concept 
(as described by Haapio) of viewing contracts as 
jigsaw puzzles of technical, implementation, 
business/financial, and legal components that 
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combine to create successful, synchronized business 
deals.  The focus on win-win relationships leaves 
students with an impression that all students 
performed relatively well as they had gotten 
something their clients wanted out of the deal.  
Though this is true, it doesn’t necessarily mean that 
all students performed well in the negotiation.  This 
ties naturally to the second focus area of the comedy 
simulation exercise, influence tactics. 

2. Exercise Debriefing Session – Influence
Tactics 

The second central focus of the comedy 
negotiation exercise comprises influence tactics.  I 
began the discussion by giving a brief overview of 
the descriptive statistics compiled from students’ 
questionnaire responses in the first class session.  
Before beginning the simulation exercise, 
approximately 48% of the students rated 
themselves at an 8 or higher in terms of their 
perceived negotiation skills.41  By comparison, 
approximately 17% of the students rated 
themselves at a 5 or lower.42  Students’ ratings of 

41 Students’ stated justifications for these ratings included 
comments related to the following themes: skilled at 
persuading and reasoning with others, skilled at 
determining what others want, skilled at convincing 
through passion, skilled at manipulating others, and prior 
experience with negotiations. 
42 Students’ stated justifications for these ratings included 
comments related to the following themes: preferring a path 
of least resistance, not having prior negotiation experience, 
and having concerns over the context (knowledge of 
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their performance during the negotiation exercise 
(logged immediately after the exercise)43 revealed 
that approximately 43% of students rated 
themselves at an 8 or higher, compared to 
approximately 9% percent of students who rated 
themselves at a 5 or lower.44  

What is most noteworthy, however, is the 
volume and depth of written comments students 
provided regarding what they would do differently 
if they had to complete the negotiation over again.  
Such comments included statements regarding: (a) 
making greater use of counter-offers; (b) having a 
better plan of action; (c) preparing counter-offers 
in advance; (d) moving faster to confuse opposing 
group; (e) begin with higher pressuring terms; (f) 
calm and collected approach; (g) don’t give up as 
much; and (h) make the other side think they are 
getting more.  In going over these statements with 
the class, I asked students to raise their hands if 
they agreed that they would perform that action 
differently in future negotiations.  With each of the 
items, most students in the class raised their hands.  
I then asked students to consider, in light of this, 
whether they still felt the ratings of their 
performance during the simulation were accurate.  

                                                             
subject matter, another person, and comfort level in the 
forum). 
43 Students provided these ratings before viewing video clips 
of the negotiation in class. 
44 Students’ stated justifications for these ratings included 
comments related to not understanding what their clients 
wanted and/or not understanding what the other side 
wanted. 
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This segue led to the introduction of influence 
tactics.45  

I began the discussion of influence tactics 
by playing several short video clips of negotiations 
between different groups in the class from the 
negotiation session.  I attempted to select clips that 
provided examples of different influence 
behaviors from the three main categories of 
overarching influences behavior (hard strategy, 
rational strategy, and soft strategy).  Several 
students, after viewing the clips, expressed surprise 
at how they performed versus how they believed they 
performed.  During the ensuing class discussion, one 
student commented to the effect of “Wow, I had no 
idea I talked that much.” Another student noted, “I 
didn’t think I was that (emphasis added) hostile 
during the negotiation.”  Several students 
commented how the negotiations seemed to go in 
“random circles” at times with “endless back-and-
forth banter.”  One student commented on how 
very clear arguments made by their group seemed 
pointless as they were just ignored.  When I asked 
the class about what surprised them the most, 
several students expressed surprise (after viewing 
the videos) about how long it took groups to reach 
an agreement.  They were, specifically, surprised 
that it was not easier to reach an agreement faster 
with the opposing group given the relatively 
straightforward facts and the instruction that they 
had to reach an agreement with the opposing side.  

45 The exercise is not designed to serve as a full lesson on 
organizational politics and inference tactics. 
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The instructor then asked students to 
consider the role influence tactics played in their 
efforts to reach their respective agreements with 
their opposing groups.  One student acknowledged 
thinking that rational arguments “usually are the 
best way to make your case and get what you 
want.”  Another student commented on beginning 
the negotiation simulation fully intent on using 
manipulation, threats, and aggression as much as 
possible to help their team.  When I asked the 
student to consider what role potential biases 
played in this, they acknowledged approaching the 
exercise with a bias/perception that these tactics 
would have a better chance of “us getting 
everything we wanted.”  Several other students 
expressed this same bias.  I too acknowledged my 
perception that, in certain negotiation situations, 
such an approach could be exactly what is called 
for.  One of the clips I presented to students 
showed instances where hard tactics were met 
both with hard tactics (in response) and 
amusement from the opposing side.  The use of 
hard tactics presented in these clips appeared to 
derail the negotiation process momentarily, 
serving as a distraction from the process.  Based 
on this, I emphasized the need for caution against 
assuming certain influence tactics, or a 
combination thereof, will have the desired effect 
on the influence target.46  The discussion that 
followed helped students to recognize that there is 
no one-size-fits-all approach to negotiations or the 
use of influence tactics.  There exist a variety of 

46 Falbe & Yukl, supra note 31 at 650. 
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contextual factors that help determine which 
influence tactics to use in each situation, such as 
the: (a) objective of the influence attempt; (b) 
political skill of the influencer; (c) relative power of 
the parties; (d) relationship between the 
influencer and the target person; and (e) prior 
attitudes and perceptions.47  I concluded the 
debriefing session by again highlighting the two 
central goals of the negotiation exercise, challenging 
students’ central assumptions regarding the functions 
of contracts and the applicability of management 
concepts (in this case influence tactics) in 
undergraduate business law courses. 

III. PEDAGOGICAL BENEFITS

Connecting influence tactics with a contract 
negotiation simulation exercise in undergraduate 
business law courses offers several pedagogical 
benefits to students.  First and foremost, the exercise 
promotes active learning.  As noted by Bagley et al., 
“optimal business school education should be 
interdisciplinary, active, and experiential.”48  Active 
learning is a means to increase student engagement 
in the classroom.49  Lombardi et al., summarizing 
prior research on student engagement, noted that it 
imbues the learning process with “positive feelings 

47 Higgins, et al., supra note 33 at 90; Falbe & Yukl, supra 
note 31 at 640. 
48 Constance E. Bagley et al., supra note 8. 
49 Järvelä, S., & Renninger, K. A. (2014). Designing for 
learning. In R.  K.  Sawyer (Ed.), The Cambridge handbook of 
the learning sciences (2nd ed., pp. 668–685). Cambridge 
University Press. 
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(e.g., enjoyment), a sense of belonging, and 
perceptions of learning tasks as valuable.”50 

A second benefit of the comedy negotiation 
exercise revolves around the examination of biases 
and pressures that can affect behavior in group 
interactions.  Biases represent a natural, unavoidable 
part of the decision-making process.  Unconscious 
reactions, social influences, and emotional 
motivations can thwart the decision-making process 
by infusing it with a false sense of rationality.51 
Confirmation bias, for instance, entails one’s 
disregard of information that fails to confirm 
preconceptions.52  Anchoring bias, by contrast, 
involves one’s excessive reliance on the first piece of 
information held or acquired.53  Bandwagon effect 
bias focuses on the tendency to adopt beliefs held by 
others.54  Choice-supportive bias encompasses 

50 Lombardi, D., Shipley, T. F., & Astronomy Team, Biology 
Team, Chemistry Team, Engineering Team, Geography Team, 
Geoscience Team, and Physics Team. (2021). The curious 
construct of active learning.  Psychological Science in the 
Public Interest, 22(1), 8-43. 
51 See, e.g., Hans-Rüdiger Pfister & Gisela Böhm, The 
Multiplicity of Emotions: A Framework of Emotional 
Functions in Decision Making, 3 JUDGMENT AND DECISION
MAKING. 5 (2008); Eldad Yechiam et al., Observing Others’ 
Behavior and Risk Taking in Decisions from Experience. 3 
JUDGMENT AND DECISION MAKING. 493 (2008); Laura A. 
Kaster, Improving Lawyer Judgment by Reducing the Impact 
of “Client-Think.” 67 DISP. RES. J. 56 (2012). 
52 See, e.g., Samantha Lee & Shana Lebowitz, 20 Cognitive 
Biases that Screw Up Your Decisions, 
http://www.businessinsider.com/cognitive-biases-that-affect-
decisions-2015-8 (last visited Oct.  31, 2022). 
53 Id. 
54 Id. 
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positive feelings toward a decision notwithstanding 
cognizance of essential flaws.55  Integrating a 
discussion on biases in undergraduate business law 
courses showcases the interdisciplinary nature of 
business concepts.  Students’ awareness of potential 
biases, and their potential proclivities to them, will 
better position them to account for biases in their 
decision-making. 

A third benefit centers on gaining practice in 
reaching a consensus in a diverse group.  As all 
groups consist of individuals with diverse 
motivations, backgrounds, skills, perspectives, and 
goals, the process of reaching an agreement invites 
natural conflict among members of the group.56  The 
ability to identify contextual factors that may 
determine the potential success (or failure) of 
influence tactics in different situations will help 
support students’ understanding of how to reach 
consensus in a diverse group while minimizing the 
potential conflict due to diverse perspectives.   

A fourth benefit of the exercise is that it 
represents an adaptable method instructors may use 
to help students with a means to examine the 
challenges of responding to legal issues in a more 
holistic, real-world business context.  As legal issues 
do not occur in a separate silo from business practice, 
there is a need for exercises that help students see the 
connected, interdisciplinary nature of legal concepts 

55 Id. 
56 Adam D. Galinsky et al., Maximizing the Gains and 
Minimizing the Pains of Diversity: A Policy Perspective, 10(6) 
PERSPECTIVES ON PSYCHOLOGICAL SCIENCE, 742 (2015). 
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from their business law courses and concepts they 
encounter in other business courses.    

IV. CONCLUSION

There is a need for interdisciplinary 
assignments designed to prepare today’s business 
law students to face the ongoing challenges of a 
changing business environment.  The 
multidimensional nature of business law faculty 
uniquely suits them to advance practical, 
interdisciplinary perspectives,57 including the core 
principle that law should not be viewed in isolation 
from management or the broader business 
environment.58  The comedy negotiation exercise 
provides undergraduate students with a means to 
examine their assumptions regarding the functions of 
contracts and the relevance of management concepts 
to the study of business law.  The exercise, alongside 
encouraging a holistic examination of the negotiation 
process by business law students, also promotes 
active learning, encourages reflection on biases 
inherent to decision-making, and demonstrates the 
challenges connected to reaching consensus in a 
diverse group. 

57 Robert C. Bird & Cheryl Kirschner, Special Report: The 
Summit on the Academic Profession of Business Law, 37 J.
LEGAL STUD. EDUC. 87, 91 (2020). 
58 Constance E. Bagley, Winning with Integrity: An Open 
Systems Stakeholder Approach to Teaching Law and 
Management in the Anthropocene, 38 J. LEGAL STUD. EDUC. 
101, 115 (2021). 
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