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TEACHING INTERNATIONAL BUSINESS LAW AND CONTRACTS

TEACHING INTERNATIONAL BUSINESS LAW AND
CONTRACTS VIA EXPERIENTIAL LEARNING:
A CASE EXAMPLE

By

Beverley Earle* & Gerald Madek™™

L INTRODUCTION

The pressure to cover material in a law course in business school is
intense and a professor may conclude that there is no room for a
time-consuming exercise in experiential learning. While it may
seem like a luxury to spend a class period engaged in a negotiation
or simulation, research has validated the important role such an
exercise plays in learning.'

* Professor and Chair of the Law, Taxation and Financial Planning Department,
Bentley University and the McCallum Graduate School of Business, Fellow,
Bentley Center for Business Ethics.
** Professor of Law, Taxation and Financial Planning, Bentley University.
! See David A. Garvin, Making the Case: Professional Education for the World
of Practice, 106(1) HARV. MAG. 56 (2003), available at
http://harvardmagazine.com/2003/09/making-the-case-html; but see Barry
Mitnick, The Case Against the Case Method, HARV. BUS. REV. BLOGS, Apr. 29,
2009, http://blogs.hbr.org/how-to-fix-business-schools/2009/04/the-case-
against-the-case-meth-1.html (providing a critique of case method experiential
or problem learning).
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The use of cases in business education leads to several outcomes.
As David Garvin, the C. Roland Christensen Professor of Business
Administration at Harvard Business School explains, there are
three benefits to case discussions: “[T]hey help students develop
diagnostic skills in a world where markets and technologies are
constantly changing”; “[They] help students develop persuasive
skills; and “[A] steady diet of cases leads to distinctive ways of
thinking and acting. It . . . puts the student in the habit of making
decisions.”

Harvard Business School has endorsed the usefulness of the case
method since 1920 (fifty years after the Harvard Law School had
adopted it).” While case studies used at the graduate level are
usually lengthy and detailed, the case study method can be easily
adapted to an undergraduate curriculum. Case exercises are
valuable at any level because they force students to put themselves
in a participatory role and to make practical decisions as if they
were running their own businesses. Short business cases function
as a useful adjunct to the case book used in most Legal
Environment of Business or International Business Law classes.

Professors who have graduated from law school are more than
familiar with the case method using appellate cases but find using
business school cases to teach legal concepts to managers a less
comfortable experience. Fortunately, there are effective resources
to support professors as they introduce the case method into their
business courses. The Academy of Legal Studies in Business makes
available both information about teaching with the case method®

* Garvin, supra note 1, at 62 (quoting Powell Niland, a Harvard Business School
alumnus who is now at Washington University).
3 Id. at 56 (discussing the difference between law, business and medical schools’
use of cases).
* The portal to ALSB resources can be found at www.alsb.org (last accessed Jan.
9, 2011); see also Harvard Business School: Inside the Case Method, Part 2 of
2, YOUTUBE, http://www.youtube.com/watch?v=]J7aVrtTbg0 (last accessed
Apr. 20, 2011).
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and teaching resources for specialized cases.” These resources can
help professors over the initial hurdles of introducing the case
method.

Additionally, Doug Lemov, an expert on teaching methodology,
may be a particularly useful resource for college professors
introducing the case study method to undergraduate courses. In his
book, Teach Like a Champion,® Lemov studied the characteristics
of good teachers and made a surprising discovery. He found that
“what looked like natural born genius was often deliberate
technique in disguise.”7 Lemov reduced the techniques which he
observed good teachers using to a “taxonomy.” Although the
techniques in this taxonomy were originally used in a pre-college
setting,® they can be equally helpful for college professors
introducing the case method to their classrooms. Lemov’s
techniques guide teachers through an analysis of their teaching and
allow them to make strategic improvements. This approach offers
the hope that teachers can learn to be better—exemplary teaching
is not simply an innate trait.

> For example, the Journal of Legal Studies Education recently published two
cases to be used in business law classes. See Lamar Odom & Analco Gonzalez,
Kelo v. City of New London: An Ideal Case to Teach Ethical and Legal
Principles, 25 J. LEGAL STUD. EDUC. 343 (2008); Susana Monseau, Beer, Free
Speech, and Barriers to Interstate Commerce: A Case of Imported Beer, 25 J.
LEGAL STUD. EDUC. 307 (2008).
® DouG LEMOV, TEACH LIKE A CHAMPION (2010). Lemov’s book is profiled in
Elizabeth Green, Building a Better Teacher, N.Y. TIMES MAG., Mar. 2, 2010, at
MM30, available at http://www.nytimes.com/2010/03/07/magazine/07 Teachers-
t.html?ref=magazine&pagew. See also id. (“When Bill Gates announced
recently that his foundation was investing millions in a project to improve
teaching quality in the United States, he added a rueful caveat. ‘Unfortunately, it
seems that the field doesn’t have a clear view of what characterizes good
teaching,” Gates said. ‘I’m personally very curious.’”).
7 Green, supra note 6, at MM30.
¥ See Green, supra note 6, at MM30.

3-



ATLANTIC LAW JOURNAL VOLUME 13

In his taxonomy of effective teaching techniques, Lemov stresses
that effective professors bring the “J Factor,” or joy factor, into the
classroom. Lemov defines the “J Factor” in the following manner:

The finest teachers offer up their work with
generous servings of energy, passion, enthusiasm,
fun, and humor—not necessarily as the antidote to
hard work but because those are some of the
primary ways that hard work gets done. It turns out
that finding joy in the work of learning—the J
Factor—is a key driver not just of a happy
classroom but of a high achieving classroom.”

Building a class around a case analysis actually increases the “J
Factor” for students by increasing their level of engagement.'’
The case method forces all students to participate—Ileaving no one
as an observer. During case analyses, students are forced to ask
themselves questions such as: Do I want to sign this term sheet? Is
this a contract I am comfortable with? Can I live with its financial
consequences? The case ceases to be an abstract problem when
students are required to confront the same problems as real
participants in a business venture.

The case method also offers an excellent opportunity to use
Lemov’s other successful teaching strategies. For example, when
moving students through a case analysis, the professor can use the
“Strong Voice™' (where the professor uses a loud, commanding
voice to rivet attention in an almost theatrical way). With this
technique, the professor can capture students’ attention and
systematically work through the terms of the case, lobbing
questions to either individuals or groups much like a ball in a

% Id. (elaborating on the Joy Factor).
' LEMOV, supra note 6, at 214 (discussing Technique 46).
"' Id. at 182 (discussing Technique 38). “Strong voice” means using a
commanding, loud voice to grab students’ attention and hold it as the professor
goes through the exercise of posing questions.

4-
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tennis match or at softball practice. Other techniques described by
Lemov are also appropriate for use in discussion of short business
school type cases in the college classroom. These include the
“Hook™"* (starting with a question, picture or statement to focus
interest), “Cold Call” (creating the expectation for students that
they can be called on at anytime),"” “Wait Time” (giving students a
chance to ponder the question),'* “Circulate” (walk around the
class to hold students’ attention and to engage them not just with
voice but with your proximity),'® and “Take a Stand” (engaging
students by asking if they agree with a previous student’s statement
and then asking follow up questions). 6

The article introduces the concepts used by Lemov'’ to improve
teaching in conjunction with a contracts case exercise appropriate
for both undergraduate and graduate students. The article will also
address how to use the case in class from both a pedagogic and
substantive perspective.'®

I1. CASE

RIGA FURNITURE
International Sale of Goods:
Furniture to Switzerland?

Watson owns Riga, Inc. of Boston, MA. He sells handcrafted
furniture all over the world. He recently met a hotel owner from
Switzerland, Rachel Schweitzer, who wanted to furnish a small
(forty-room) luxury hotel in Switzerland with Watson’s furniture.

"2 Id. at 75 (discussing Technique 12).
1> Id. at 111 (discussing Technique 22).
' Id. at 134 (discussing Technique 25).
'S Id. at 84 (discussing Technique 15).
:: Id. at 106 (discussing Technique 21).

Id.
'® For an example of another case with similar instructions, see Odom &
Gonzalez, supra note 5.
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Schweitzer forwarded a draft contract with these provisions. The
costs are those quoted to Schweitzer when she visited the
showroom in Boston.

CONTRACT TERMS
Description of Goods:
40 sleigh beds, king size $ 80,000
80 nightstands $ 40,000
40 desks $ 40,000
40 luggage stands $ 20,000
80 small tables $ 20,000
40 bureaus $ 30,000
$220,000
Time for Performance:

Delivery shall be made to Zurich between Dec. 1st and Dec. 20th,
2010. All goods must be delivered by Dec. 20, 2010. Failure to
deliver by said date will be considered a fundamental breach.

Choice of Law:
The parties agree to have Swiss law apply to this contract.

Choice of Forum:
The parties agree to have any disputes arising under the terms of
the contract heard by the appropriate court in Switzerland.

Shipping Terms.
DDP, Zurich (Incoterms).

Force Majeure:

Either party will be excused from performance in the event an act
of God, such as earthquake or hurricane, war, act of terrorism or
fire, renders performance impracticable. In the event the hotel is
destroyed on or before December 20, 2010, the buyer may, at his
election, cancel the contract.

-6-
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Liquidated Damage Clause:

In the event the seller is unable to deliver the entire order by
December 20, 2010, the buyer will be entitled to $275,000. The
additional sum will include the cost of finding substitute goods at
such a late date. If the buyer breaches, the seller will be paid the
difference between the contract price and what he was able to sell
the furniture for within six months, using good faith efforts.

Inspections:

The buyer reserves the right to inspect the goods both at the factory
before shipment and prior to delivery in Zurich.

Watson assumed that he would be sending the term sheet, but now
he has to deal with the term sheet sent by Schweitzer.

III. USING THE CASE IN CLASS

The objective of studying the Riga Case is to give students the
experience of being part of a contract negotiation and to develop
their understanding of the import of terms that are offered. In this
exercise, students have to evaluate what the contract offers and
identify what is missing that should be there. This exercise forces
students to think about what they have studied and apply this
information to a specific business situation. Students have to
experience the confusion and uncertainty of how to structure an
agreement to get what they want and to protect their interests.
When students complete analysis of the case, they will understand
firsthand how contracts are a way to price and manage risk.

A. Pre-class Preparation
The Riga Case has been used successfully for both undergraduate
and graduate students studying international business law.

However, its use must be preceded by the study of a number of
chapters on contracts, the Convention on Contracts for the

-
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International Sale of Goods (CISG) and letters of credit.'
Feedback from both levels of students has been uniformly positive.
Students were pleased to be able to engage in applying their
knowledge and to work in teams. Analyzing the Riga Case allowed
them to see the relevance of what they had learned.

Students should be asked to read the case and ponder the following
questions: 1. What concerns do you have from Watson’s point of
view? 2. What new provisions do you think should be included to
protect Watson? 3. Does the contract really protect Schweitzer? 4.
Should Watson ignore Schweitzer’s term sheet and just send his
own?

Professors may structure preparation of answers to these questions
in several ways: 1. Ask groups to meet outside of class and come
up with a common sheet of concerns. 2. Pass out the case in class
and have groups work on it without having studied it before—
almost like an in-class group exam. 3. Have the students prepare
individually but then give them twenty minutes in class to compare
their analysis with that of their fellow group members. 4. Use the
case as an individual in-class exam. 5. Have individuals prepare
and come to class (no groups) and have a class discussion.

B. Class Discussion

The professor may begin either by asking, “What is the biggest
problem here?” or by asking for an analysis of the provisions
sequentially. The class discussion should then proceed through the
most troubling provisions or methodically through the term sheet.
Whether groups are used or not, Lemov’s®’ techniques should be
kept in mind to keep the momentum of the class strong and interest

"% For example, a textbook used in conjunction with this case is RICHARD
SCHAFFER, FILIBERTO AGUSTI & BEVERLEY EARLE, INTERNATIONAL BUSINESS
LAW AND ITS ENVIRONMENT (South-Western, 7th ed. 2009).
0 LEMOV, supra note 6.
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high. The class should begin with a “Hook™' to grab the students’
attention. The other Lemov techniques, such as “J Factor,” “Take a
Stand” and “Circulate,” should also be used to grab and hold the
students’ focus.

C. Substantive Contract Issues

Discussion of the “Description of Goods” section is important
because it offers an opportunity for students to focus on the central
problem in contract formation—getting what they want. Students
should focus on how to maximize the chances that this happens,
what the limits of the contract are and how one selects a party with
whom to contract in the Internet age. Discussing this section in
class also illustrates the problem with assumptions. If parties make
assumptions which are not actually in the contract and there is a
subsequent disagreement, there may be problems. Students have to
think about what assumptions they are making.”> With these
points in mind, students should be guided to see that this
description of goods needs more detail. The following list
identifies some areas for discussion: Does the contract include
mattresses? SKU? Description of the finish? Are these the actual
prices? Currency? Are measurements appropriate to reduce
uncertainty? Assembly included? Mistake in the adding? Payment
terms? Any advance payment required? Might the seller propose
other terms? Does the price for the seller work if goods are shipped
from Waltham? Letter of credit? Taxes? Import and export issues?
Connection to trade terms?

>'Id. at 75.
22 See Frigaliment Importing Co., Ltd. v. B.N.S. Int’l Sales Corp., 190 F. Supp.
116 (S.D.N.Y. 1960). Frigaliment deals with a conflict about the sale of chicken
and what is chicken. It is memorable because it takes what at first seems
obvious—chicken—and lets the student grapple with the complexities that there
are really many different kinds of chicken. If there are these many problems
with describing chicken, then the student deduces that product descriptions are
critical in negotiations.

9.
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The “Time for Performance” section also raises some issues for the
students to discuss. For example, where will delivery be? What
about the definition of fundamental breach? Is this within the
contractor’s control?

The “Choice of Law” provision should be a central point on which
students focus since the Riga Case lends itself to in-depth
discussion of the implications of choice of law in international
sales transactions. Students should consider first what the CISG
says about choice of law. The CISG does not limit the choice of
law in any way.” However, for US business people entering into a
contract with a party to the CISG, the issue of supremacy
complicates this choice. Because the US is a signatory of the
CISG, the US Constitution in essence declares that this treaty
supersedes other laws. Efforts to stipulate a choice of law must
take this reality into account. Failure to clearly opt out of the CISG
may mean the CISG will apply. On the other hand, choosing the
law of California, in some contracts, will bring in the CISG in
international contracts where one party is from the United States
and the other party is from a country that has signed the CISG. The
CISG is also much more flexible in allowing evidence extrinsic to
the contract and trade usage.24 So, if the CISG is the law of choice,
a party could be surprised when a court allows in parol evidence to
explain a contract provision. The CISG necessarily overlaps with
local contract law, and, on some basic contract issues, departs from
local contract law. In addition, signatories to the CISG can exclude
parts of this treaty from their acceptance. Since the initial offering

* There are restrictions on how to opt out of the CISG. A purported opt out may
not be effective. For example, selecting the “laws of California” when the
parties are both from CISG signatory countries will bring in the CISG because
the CISG is the law of California. See SCHAFFER ET AL., supra note 19, at 122
(discussing a choice of law clause in Asante Techs. v. PMC-Sierra, Inc.). See
generally CISG Database, PACE LAW SCHOOL, http://www.cisg.law.pace.edu/
(last accessed Apr. 20, 2011) (providing source materials and commentary on
the CISG).
¥ SCHAFFER ET AL., supra note 19, at 127 (discussing CISG Articles 8 and 9 at
A-2).
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indicates Swiss law as the law of choice, students should examine
this choice in light of the CISG. How might a battle of the forms
play out here? Considering how choice of law impacts the contract
issues highlighted above will broaden students’ understanding of
why this choice is particularly important in international
transactions.

Next, students should focus on the differences between the
Uniform Commercial Code (UCC) and the CISG. In this context,
students might be directed to examine the areas in which the UCC
and CISG define basic contractual functions differently. This
analysis will illuminate the underlying concepts of contract law?
while illustrating the different results which flow from different
choices of law. The resulting discussion will further emphasize the
importance of choice of law. In addition, students who consider
choice of law in this context will be forced to think critically about
contracts in a context that they will likely remember.

Class discussion of the UCC and the CISG should focus on how
each law views several key elements pertaining to contracts. One
important difference between the CISG and the UCC is that the
CISG (Article 11) does not require a writing for a contract to be
formed.”® The CISG recognizes oral offers as irrevocable under
certain circumstances, while the UCC requires that an offer be
written to be considered irrevocable.”” Another difference between
these laws is that the CISG upholds the mirror-image rule, which
stipulates that, for a contract to be formed, the terms of the
acceptance must mirror exactly the terms of the offer.”® This
differs from practice under the UCC which ignores the mirror-
image rule, allowing acceptances with additional terms to result in
a contract. The CISG does allow additional terms which “do not
materially alter” the contract to qualify as an acceptance unless the

 Id. (Chapter 4 provides a complete discussion of the CISG and the UCC).
26 Id. at 124 (noting that the CISG allows the parties “flexibility™).
7 Id. at A-2 (CISG Atticle 16).
¥ Id. at 135 (discussing the mirror image rule).
-11-
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offeror objects either orally or in writing.”” However, the CISG’s
definition of what is material is so broad that almost anything
could be deemed material.’® Again, the UCC accepts the mailbox
rule which holds that a contract is created when the acceptance is
transmitted, rather than when the offeror actually receives the
acceptance. However, the CISG does not recognize the mailbox
rule, stipulating that a contract is actually formed only when the
offeror receives the acceptance. Focusing students on these
different views of what constitutes a contract will deepen their
understanding of what contracts are and encourage them to
evaluate the logic of each approach while cementing the
importance of carefully considering choice of law in all contract
negotiations. The “Choice of Forum” clause also highlights several
problems with the Riga contract as written. In this context, students
should be guided to consider the expense of traveling to
Switzerland to settle disputes.’’ Students should also consider the
alternative dispute resolution mechanism of arbitration, with its
concomitant advantages and disadvantages. Because the New York
Convention offers certainty of enforcement of arbitration in
countries that are signatories, there are distinct advantages to using
this convention.”> What are the implications if a country has not
signed the New York Convention? The “Force Majeure” clause
raises questions about its adequacy. What are the consequences if

¥ Id. at A-3 (quoting CISG Article 19(2)).
0 Id. at A-3 (quoting CISG Article 19(3): “[A]dditional or different terms
relating, among other things, to the price, payment, quality and quantity of the
goods, place and time of delivery, extent of one party’s liability to the other or
the settlement of disputes are considered to alter the terms of the offer
materially.”).
*! For another example that the students may be familiar with, see The Bremen v.
Zapata Off-Shore Co., 407 U.S. 1 (1972) (discussing the problem of a party who
signed a forum selection clause and later wanted to get out of it).
32 See Convention on the Recognition and Enforcement of Foreign Arbitral
Awards (New York Convention), June 10, 1958, 21 U.S.T. 2517, 330 U.N.T.S.
3; see also New York Convention and enforceability of judgments discussed in
SCHAFFER et al., supra note 19, at 90. For another case example see Scherk v.
Alberto Culver Co., 417 U.S. 506 (1974) (enforcing an arbitration provision).
-12-
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goods are in transit and the hotel is destroyed? Are the conditions
broad enough? Is the clause slanted toward the buyer?

Is the “Liquidated Damage Clause” enforceable? Is it arbitrary? If
one small piece is not delivered, is the buyer entitled to the entire
$275,000? Does this make the clause a disguised punitive damage
clause? Why would that matter?*> Does this contract provide a
less equitable remedy for the seller?

Class discussion of the Riga Case can also serve as an opportunity
to review INCOTERMs as well as shipment and destination
contracts. What are the differences between shipment and
destination contracts? Do destination contracts entail more
responsibility for the seller? At a minimum, such discussion will
help students to comprehend this fundamental difference.

Students should also consider how inspections would be handled
under this contract as written. It is easy for students to understand
why inspections might be desired but the discussion should also
address how logistics can be reflected in the contract language and
how they interact with payment and letter of credit provisions.
Other questions may also be pertinent, such as: Time period? Any
limitations? Responsibility for cost? Are two inspections
reasonable? What is the connection between inspection and trade
terms? Is there a confusion of responsibilities?**

Professors should emphasize that, after reviewing provisions in
any document, one needs to look at what provisions are missing
and should be included. In this context, students should discuss
what further provisions should be added to the Riga contract.
Professor DiMatteo, in his book The Law of International

33 See United Nations Convention on Contracts for the International Sale of
Goods (CISG), arts. 74-77, Apr. 11, 1980, 1489 U.N.T.S. 3, 19 I.L.M. 668.
3 See Biddell Bros. v. E. Clemens Horst, 1 K. B. 934 (1911) (a comparison with
UCC § 2-513 is discussed in SCHAFFER ET AL., supra note 19, at 171).

-13-
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Contracting,” suggests other contract provisions which might be
relevant to Riga, including the following: warranty, return
insurance, trigger date, letter of credit, termination clause,
bankruptcy, confidentiality, modifications, non-assignment,
indemnification, time is of the essence, and Nachfrist notice.>¢

Finally, use of the Riga Case allows the professor to explore the
ethical issues connected to contracts. Many of these arise in any
generic contract. For example, what if vagueness in the contract
allows the seller to ship less expensive goods? Would doing so be
ethical?’” Is it ethical to drive a hard bargain? What is the
framework one uses to answer—deontological questions (absolute,
Kantian), or teleological questions (ends justify the means, a
balancing test)?’® Is it ethical to breach an agreement as long as
one faces the legal consequences?

D. Lessons for Business

At the conclusion of this case discussion, students should
appreciate what parties are trying to accomplish in contract
negotiations and understand the following business lessons:

e Both parties to any contract need to understand the
intricacies of the business and the products involved in the
contract. Otherwise they won’t recognize an inadequate
product description. On the other hand, if the parties to a
contract know the product and the business, they will be
able to anticipate problems and insure that these problems
are addressed in the contract.

* LARRY A. DIMATTEO, THE LAW OF INTERNATIONAL CONTRACTING (2000).
3 Id. at 26-33. Nachfrist is specifically discussed at 28 and refers to CISG
Articles 47-48 and 63 (If, when asking for extra time, the other party does not
respond, then extra time is automatically given.).
%7 For a good discussion of ethical theories which are accessible to students, see
MICHAEL J. SANDEL, JUSTICE 1-166 (2009) (discussing utilitarian, Kantian and
virtue ethical theories).
*1d.

-14-
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One party to a contract might try to control the negotiations
by quickly sending a one-sided term sheet. The other party
must respond quickly to problems with the term sheet.

A party to a contract must identify what he/she does not
know and then get the needed information. This point is
sometimes difficult for students to grasp, but students must,
by the end of this exercise, understand that they will not
succeed in contract negotiations, unless they can identify
what they do not know, both factually and legally, and then
seek the needed information.

If one doesn’t understand the cost and performance
obligations of destination contracts, one might well
negotiate a contract that loses money.

Learning where one can afford to compromise and which
terms are critical for the deal will lead to a successful
negotiation.

Papering over disagreements with either vague language or
omissions may work in some instances but students need to
understand  that this strategy merely postpones
disagreements.

CONCLUSION

While the case method has been long and frequently used in law,
business and medical school, it is unquestionably an art to use it
effectively.”” Many professors default to a lecture format because
they believe that knowledge transfer best takes place this way.
Unfortunately, this pedagogy does not maximize student learning
or retention, and professors who rely solely on lectures ignore
William Butler Yeats maxim: “Education is not the filling of a pail

39 .
Garvin, supra note 1.
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but the lighting of a fire.”** The Riga case has been field-tested in
both undergraduate and graduate classes and helps to “light the
fire”*! in the classroom. Students rise to the challenge of the case-
study method in general and this case in particular. Discussion of
Riga promotes student involvement in learning by illustrating for
students that their actual business transactions will be affected by
the kind of decisions they make about initial transaction contracts.
Students actually see how different wording in clauses might save
them tens of thousands of dollars. They imagine how best to
protect their risk. In short, this cases analysis exercise makes
contract negotiation meaningful for students by encouraging
discussion in a “real-world” context.

Professors also reap many benefits from use of this pedagogy.
Discussing the Riga Case in class allows professors to review and
apply the substantive concepts of contract law and the CISG.
Concurrently professors may take advantage of Lemov’s
“taxonomy” of teaching tips and improve their own course
delivery.*  Finally, use of this case in a course might well
encourage professors to experiment by writing and testing their
OWNn eXercises.

In 2009, the winning Master Teacher presentation of the Academy
of Legal Studies in Business (ALSB) focused on the basic question

0 ROBERT 1. FITZHENRY, THE HARPER BOOK OF QUOTATIONS 138 (1993)

(attributing the quotation to William Butler Yeats). Compare Yeats’ statement

with Benjamin Franklin’s quotation (“Tell me and I forget. Teach me and I

remember. Involve me and I learn.”), see B. SALIM, A COMPANION TO

TEACHING ENGLISH 89 (2001), and a similar quotation attributed to Confucius

(“T hear and I forget. I see and I remember. I do and I understand.”), see JENS

ORNBO ET AL., EXPERIENCE BASED COMMUNICATION 30 (2008).

! This is “light a fire” found in Yeats, supra note 40, which should be

distinguished from Jim Morrison’s song. See THE DOORS, Light My Fire

(Elektra 1966).

*2 LEMOV, supra note 6.

* For a recent illustration of case development, see sources cited supra note 5.
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of whether a transaction was covered by the CISG.** This case
goes beyond that level of difficulty and expects students to analyze
multiple issues. Thus, the Riga Case could be used effectively as a
complementary exercise to follow the award-winning exercise.

* Marcia Staff received the ALSB’s Charles M. Hewitt Master Teacher
Competition in 2009. See Marcia Staff Wins Master Teacher Award, UNIV. N.
TEX. COLL. BUS., Aug. 19, 2009,
http://www.cob.unt.edu/news/view.php?/2009/08/19/marcia-staff-wins-master-
teacher-award.
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EXPLORING ETHICAL ISSUES AND EXAMPLES BY USING
SPORT#

By
Adam Epstein* & Bridget Niland**

L INTRODUCTION

The purpose of this article is to inspire instructors to expand the
possible topics used when teaching ethics in the undergraduate or
graduate business law, legal environment or sports law course.
From our experience, the subjects covered in this article often lead
to further exploration and inquiry and can be developed into
valuable and interactive class discussions, research projects and
presentations. We recognize that many of these subjects venture
beyond the study of law. At the same time, law and its relationship
to ethics is intertwined and often evolves into theoretical
discussion and opinion with consideration of moral rather than
legal issues. Our goal is simply to offer another avenue to connect
to students when covering a general subject with no easy questions
Or answers.

In an economy that has revealed numerous Ponzi schemes and
introduced the world to Bernard Madoff,1 there are now other

“Preliminary drafts of this article were presented at the Tri-State Conference
(Bloomington, Indiana, 2010 (Outstanding Paper Award)) and SALSB
Conference (San Antonio, 2011).
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opportunities for teaching ethical issues beyond the 2001 collapse
of Enron and its impact on corporate governance operations and
accounting methods and laws.” We recommend, that in addition to
corporate and commercial ethical issues, instructors consider the
sport-related examples in this piece to further supplement their
own stable of material, which likely includes white-collar
criminals such as Kenneth Lay (Enron), Dennis Kozlowski (Tyco),
Richard Scrushy (HealthSouth), John Rigas (Adelphia
Communications) and Bernie Ebbers (WorldCom) to name a few.
Discussions involving Ivan Boesky, Michael Milken, and Charles
Keating, former standard players in any business law course,
merely elicit blank stares from most of today’s students who are

*Professor, Department of Finance and Law, Central Michigan University.
** Assistant Professor, Business Administration Department, Daemen College.
! See Kevin McCoy, Madoff Lawsuit: Mets Owners Owe Victims $300M, USA
TODAY (Feb. 4, 2011), available at
http://www.usatoday.com/money/industries/brokerage/2011-02-04-madoff-
trustee-vs-mets-owners_N.htm (noting that Madoff’s Ponzi scheme has, in fact,
impacted professional sports now as well).
? See Milton C. Reagan, Jr., Ethics in Corporate Representation: Teaching
Enron, 74 FORDHAM L. REV. 1139 (2005) (noting that the word “Enron” has
become a shorthand reference for corporate wrongdoing in the first years of the
twenty-first century, and that though analyzing the complex transactions by the
lawyers involved with Enron’s downfall might actually raise more questions
than provide answers, asking the right questions is an important aspect of
effective teaching); see also Porcher L. Taylor, III, Fernando M. Pinguelo &
Timothy D. Cedrone, The Reverse-Morals Clause: The Unique Way to Save
Talent’s Reputation and Money in a New Era of Corporate Crimes and
Scandals, 28 CARDOZO ARTS & ENT. L.J. 65, 80-89 (2010) (discussing Enron,
Madoff, and others which ultimately led to the enactment of Sarbanes-Oxley).
3 See generally J. Scott Dutcher, From the Boardroom to the Cellblock: The
Justifications for Harsher Punishment of White-Collar and Corporate Crime, 37
ARIZ. ST. L.J. 1295 (2005); see also generally Jayne W. Barnard, The
Dysfunctional Board: Causes and Cures: Narcissism, Over-Optimism, Fear,
Anger, and Depression: The Interior Lives of Corporate Leaders, 77 U. CIN. L.
REV. 405 (2008); Frank B. Cross & Robert A. Prentice, The Economic Value of
Securities Regulation, 28 CARDOZO L. REV. 333, 336 (2006).
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separated from these men by decades.” Given the daily and
ubiquitous media coverage of the ethical quandaries of
professional athletes, student-athletes, fans, coaches and athletic
administrators, sport can be a springboard from which instructors
can leap into the more traditional and complex business and
corporate dilemmas.’

We recommend addressing ethics after establishing a general
foundation as well as its relationship to law, the American legal
system, and the role of lawyers.® It also might be helpful to
explain to students the practical nature of these examples as they
may someday serve as a juror, manager, lawyer, coach or athletic
administrator facing difficult choices and decisions. Rather than
characterize decisions as right or wrong instructors should present
the sport related ethical dilemmas in a balanced fashion so that
students are encouraged to ponder and decide for themselves their
stance on an issue. Rushing to judgment should be discouraged.’
Considerable emphasis is placed in this article on the
intercollegiate environment, the college-world in which we teach
and our students have enrolled.

* See, e. g., Marianne M. Jennings, A Primer on Enron: Lessons From A Perfect
Storm of Financial Reporting, Corporate Governance and Ethical Culture
Failures, 39 CAL. W. L. REV. 163, 231-32 (2003) (noting prison terms and
reforms following insider trading schemes and junk bonds); see also generally
Jonathan G. Katz, Reviewing the SEC, Reinvigorating the SEC, 71 U. PITT. L.
REV. 489 (2010).
5 JOEL NATHAN ROSEN, THE EROSION OF THE AMERICAN SPORTING ETHOS
(MCFARLAND & Co. 2007).
6 See, e.g., Rakesh K. Anand, Toward an Interpretive Theory of Legal Ethics, 58
RUTGERS L. REV. 653 (2006) (organizing article around one simple question:
“Where’s the law in legal ethics?”).
7 See, e.g., Anita Bernstein, Pitfalls Ahead: A Manifesto for the Training of
Lawyers, 94 CORNELL L. REV. 479, 505-6 (2009).
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1I. ETHICS

“We may have broken rules...but we did not cheat.”®

Before exploring issues and examples, we suggest asking students
to define the term ethics in their own way.’ A simple definition is,
“The discipline dealing with what is good and bad with a moral
duty and obligation.”'® Ethics in sport might best be described by
a quote initially applied to the medical profession, namely that “an
ethic of service is at war with a craving for gain.”'' That is, while
most coaches, administrators and sport participants claim they
subscribe to the principles of ethics and good sportsmanship, it is
likely that they do so on the condition that such principles do not
impede the likelihood of winning.'” Thus, the struggle between
playing by the rules and competing at-all-costs is often at the heart
of the issue."

8 Jim Calhoun, quoted in SPORTS ILLUSTRATED, (Nov. 22, 2010), available at
http://sportsillustrated.cnn.com/vault/article/magazine/MAG1177590/index.htm
(quoting the University of Connecticut head basketball coach related to the
NCAA investigation related to his university’s recruiting violations).
? It is worthwhile to note that the approach to teaching ethics in most business
and sport law courses is through a discussion of ethical theories such as Profit
Maximization Theory, Ethical Fundamentalism, Kantian Theory, Utilitarianism,
Social Justice Theory, and Ethical Relativism. The connection to sport are not
the subject of this article; however, from our experiences, sport examples
connect well with these topics and could be used to supplement materials often
included in the popular business law textbooks such as those published by
Cengage Learning, McGraw-Hill, Pearson Education, and other companies.
' WEBSTER’S DICTIONARY OF LAW (1st ed. 1996).
' Gregg Easterbrook, 4 Doctor’s Desire to Do Good-And Do Well.
NEWSWEEK, Jan. 26, 1987 at p. 52.
12 See Susan B. Shurden, Juan Santandreu & Michael C. Shurden, How Student
Perceptions of Ethics Can Lead to Future Business Behavior, 12 J. LEGAL,
ETHICAL & REG. 1 (2010); see also ANGELA LUMPKIN, MODERN SPORTS ETHICS
(2009).
13 See, e.g., Associated Press, Bruce Pearl Says He Mislead NCAA, ESPN (Sept.
10, 2010), http://sports.espn.go.com/ncb/news/story?id=5554682 (noting that as
a preemptive strike during an NCAA investigation of rules violations, the
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I1II. BRIDGING THE GAP: STARTER TOPICS

“The most important thing...is not winning but taking part...”"*

In using current sport-related examples, we have found that more
students are willing to participate because they can relate to the
context or are otherwise familiar with the ethical dilemma. As
Millenials, most of today’s students are members of the Google
Generation, and are quite attached to their smartphones.'” The use
of smartphones can create challenges for professors in the
classroom, but such devices could also serve as a tool to engage
students outside the classroom learning environment.'® Using
sport-related examples allows students to research and explore
ethical dilemmas via the internet immediately after class available
with just a just a few clicks."”

The following sections provide a set of starter topics coupled with
examples to serve as a starting point to explore ethical and moral
concerns in the context of sport. These topics cover subjects that
business law professors should be accustomed to presenting. It is
the authors’ hope that even if sports law is an area of only
tangential interest for some, that consideration will still be given to
its use as a matter of pedagogy. The sections below cover areas
from youth sport to college sports to the professional ranks.

University of Tennessee athletics director self-imposed penalties to head and
assistant coaches but all were still retained as employees).
" Pierre de Coubertin, guoted in James Ryan, Rick Hawn Talks Recent Signing
with Bellator and the Olympic Experience, BLEACHER REPORT (Sept. 20, 2010),
http://bleacherreport.com/articles/468863-rick-hawn-talks-recent-signing-with-
bellator-and-the-olympic-experience.
15 See, e. 2., Joan Catherine Bohl, Generations X and Y in Law School: Practical
Strategies for Teaching the “MTV/Google” Generation, 54 LOY. L. REV. 775
(2008); see also Adam Epstein, Teaching Torts with Sports, 28 J. LEGAL STUD.
Ebpuc. 117, 118 (2011).
' See Bohl, supra note 15.
' Id ; see also Benjamin V. Madison, III, The Elephant in Law School
Classrooms: Overuse of The Socratic Method as an Obstacle to Teaching
Modern Law Students, 85 U. DET. MERCY L. REV. 293 (2008).
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A. Fraud and Sport

A good starting point from which to explore ethics through sport is
demonstrating examples of fraud in sport. Instructors should invite
students to think of ways in which participants knowingly or
intentionally break the rules of the game in order to win.
Examples of fraud in sports occur at various levels and are
characterized in many different ways including academic fraud,'®
résumé fraud,'® participation fraud,”® or even recruiting fraud.”!
Sadly, these examples reflect a culture of win at all costs and the
lucrative reward systems that accompany victory.*

Perhaps the most infamous participation fraud occurred at the 1980
Boston Marathon when Rosie Ruiz used a subway train to win the
women’s race.”> More recently, in 2010 West Texas high school

'8 See generally Glenn Wong, Kyle Skillman & Chris Deubert, The NCAA'’s
Infractions Appeals Committee: Recent Case History, Analysis and the
Beginning of a New Chapter, 9 VA. SPORTS & ENT. L.J. 47 (2009).
1% See Brent C. Moberg, Navigating the Public Relations Minefield: Mutual
Protection Through Mandatory Arbitration Clauses in College Coaching
Contracts, 16 J. LEGAL ASPECTS OF SPORT 85 (2006) (referencing inaccuracies
on Coach George O’Leary’s resume resulting in only a five-day tenure as the
head football coach).
0 Associated Press, Police Find Vikings’ Smith with Kit to Circumvent Drug
Tests, ESPN (May 11,
2005), http://sports.espn.go.com/espn/wire?section=nfl&id=2057658
(referencing Onterrio Smith and his possession of “The Original Whizzinator”
which is used to falsify a urine sample).
*! See Gene Wojciechowski, College “Recruit’s” Lie a Tale Gone Horribly
Wrong, ESPN (Feb. 8, 2008),
http://sports.espn.go.com/espn/columns/story?columnist=wojciechowski_gene&
1d=3236039 (discussing Kevin Hart and his fraudulent scheme to convince
others that he was actually being recruited for football in 2007).
22 See C. Paul Rogers 111, The Quest for Number One in College Football: The
Revised Bowl Championship Series, Antitrust, and the Winner Take All
Syndrome, 18 MARQ. SPORTS L. REV. 285, 303-4 (2008).
 Rosie Ruiz Arrested, N.Y. TIMES (Nov. 20, 1983), available at
http://query.nytimes.com/gst/fullpage.html?res=9A0CE2D91339F933A15752C
1A965948260; see also USA TODAY, China Loses Olympic Medal over
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student Jerry Joseph misrepresented his name and age, and hid the
fact that he had already graduated so he could play basketball at
West Texas high school.** Joseph led his team to the state Texas
playoffs before his real status (and name) was discovered.”
Perhaps the most egregious example of age misrepresentation is
the case involving Little League baseball star Danny Almonte.”
Fraud could also include feigning an injury during a sports contest
to gain a competitive advantage by a delay.”’

Not all competitors are willing participants in an attempt to break
the rules or otherwise implement a fraudulent scheme. In 2003,
high school football player Nate Haasis set a state passing record
as a result of an agreement (unbeknownst to him) between both
teams’ coaches to let his Springfield, Illinois high school team
score a touchdown. Three days later, Haasis asked that the pass be
removed from the record books and his request was granted.*®
Similarly, in 2008, golfer J.P. Hayes realized that he inadvertently

Underage Gymnast (Apr. 29, 2010), available at
http://www.usatoday.com/sports/olympics/2010-04-28-olympic-medal-
underage-gymnast N.htm (reporting the subsequent awarding of the bronze
medal to the U.S. team as well).
* Texas High Schooler Proven to be a 22-year-old with an Alias, USA TODAY
(May 12, 2010), available at
http://www.usatoday.com/sports/preps/basketball/2010-05-05-prep-
imposter N.htm. (he was really 22 years old, and his real name is Guerdwich
Monimere).
®1d.
% See Bruce W. Neckers, Cheating, 81 MICH. BAR J. 13 (2002) (noting that
Almonte was well-over the twelve year-old age limit to participate in the Little
League World Series, revealed long after he led his team to the title).
*7 See John Hunt, Oregon Football: Fake Injuries were Part of Cal’s Game
Plan, Source Says, OREGONIAN (Nov. 16, 2010), available at
http://blog.oregonlive.com/behindducksbeat/2010/11/oregon_football fake inju
ries.html.
2 Person of the Week: Nate Haasis, ABC NEWS (Nov. 7, 2003), available at
http://abcnews.go.com/WNT/PersonOfWeek/story?id=131846&page=1; see
also 2006 Sportsman of the Year, Honor Roll, S1.coM (Dec. 1, 2006),
http://sportsillustrated.cnn.com/2006/magazine/specials/sportsman/2006/12/01/h
onor.roll.nate/.
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played with an unapproved ball, and reported the violation and his
self-imposed penalty that ultimately disqualified himself from Q-
school, and, thus any chance of reaching the PGA Tour that year.”
Had Haasis not made the request, should the record stand? Would
your students self-report a penalty detrimental to themselves?

B. Performance Enhancing Drugs

The use of performance enhancing drugs (PEDs) is always a hot
topic. Ingestible supplements and injectable drugs have caused
considerable trouble over how to detect the presence of PEDs
through drug testing.® At one time concerns had been so high that
state high school associations instituted drug testing for steroids
and other PEDs, though in recent years such programs have been
discontinued due to lack funding.”’ Regulating the use of PEDs
has become the ultimate game of cat-and-mouse between the users
and the testers, with both sides pushing the boundaries of ethical or
moral conduct.”> As a result of increased numbers and the

»» ESPN.com News Services, Hayes Turns Himself in for Using Wrong Ball,
DQ’d from PGA Qualifier, ESPN (Nov. 23, 2008),
http://sports.espn.go.com/golf/news/story?id=3712372.
30 See Joshua H. Whitman, Winning at All Costs: Using Law & Economics to
Determine the Proper Role of Government in Regulating the Use of
Performance-Enhancing Drugs in Professional Sports, 2008 U. ILL. L. REV. 459
(2008); see also Steven M. Silverberg, Safe at Home? Assessing U.S. Efforts to
Protect Youths from the Effect